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. INTRODUCTION

The decision as to whether a school system should place a 1:1 aide with a student with a disability
can be a very difficult one to make. In some cases and for some students, it may be essential in order to
provide the student with FAPE under the IDEA. For others, placing a 1:1 aide with the student could be
detrimental and result in a denial of FAPE to the student. There are many questions surrounding this
issue, and this presentation will address those questions and, to some degree, provide some answers and
practical guidance for considering the provision of a 1:1 aide to a student with a disability.

1. ARE 1:1 AIDES MENTIONED IN THE IDEA?

Neither the IDEA nor its regulations specifically address the provision of the services of a 1:1
aide or assistant to a student with a disability. However, there are provisions in the law/regulations that
are relevant to the overall discussion of providing aides to students with disabilities. These provisions are
highlighted below.

A. Definition of Special Education

The IDEA requires the provision of “special education” and defines it as “specially designed
instruction, at no cost to parents, to meet the unique needs of a child with a disability, including
instruction conducted in the classroom, in the home, in hospitals and institutions and in other settings....”
20 U.S.C. § 1402(29) and 34 C.F.R. § 300.39.

B. Definition of Related Services

The IDEA defines “related services” to include:

transportation, and such developmental, corrective, and other supportive services
(including speech-language pathology and audiology services, interpreting services,
psychological services, physical and occupational therapy, recreation, including
therapeutic recreation, social work services, school nurse services designed to enable a
child with a disability to receive a free appropriate public education as described in the
individual education program of the child, counseling services, including rehabilitation
counseling, orientation and mobility services, and medical services, (except that such
medical services shall be for diagnostic and evaluation purposes only) as may be required
to assist a child with a disability to benefit from special education, and includes the early
identification and assessment of disabling conditions in children.
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20 U.S.C. § 1402(26). The regulations add early identification and assessment of disabilities in children,
as well as school health services, school nurse services, social work services in schools, and parent
counseling and training to the list of related services. 34 C.F.R. § 300.34.

C. The IDEA’s LRE Provisions

1. The statute

The IDEA’s Least Restrictive Environment (LRE) provision is particularly relevant to the issue
of providing 1:1 aides to students with disabilities. Curiously, the Act’s LRE provision is one of the only
provisions that has not changed since its original enactment in 1975. Specifically, the IDEA provides that
each State must establish procedures to assure that—

to the maximum extent appropriate, children with disabilities...are educated with children
who are not disabled, and special classes, separate schooling, or other removal of children
with disabilities from the regular educational environment occurs only when the nature or
severity of the disability of a child is such that education in regular classes with the use of
supplementary aids and services cannot be achieved satisfactorily.

20 U.S.C. § 1412(a)(5).

2. Additions made by the IDEA regulations

The IDEA regulations generally restate the statutory LRE provision at 34 C.F.R. § 114 but also
add somewhat to it.

a. Continuum of alternative placements requirement

The regulations require school districts to ensure that a “continuum of alternative placements” is
available to meet the needs of children with disabilities for special education and related services. The
continuum must include—

the alternative placements listed in the definition of special education under [the
regulations] (instruction in regular classes, special classes, special schools, home
instruction, and instruction in hospitals and institutions) and make provision for
supplementary services (such as resource room or itinerant instruction) to be provided in
conjunction with regular class placement.

34 C.F.R. §300.115.

b. Placement decision requirements

When determining the educational placement of a child with a disability, the regulations also
require school districts to ensure that placement decisions are made by a group of persons, including the
parents, and other persons knowledgeable about the child, the meaning of the evaluation data, and the
placement options. 34 C.F.R. § 300.116(a)(1). In addition, a child's placement is to be determined at
least annually; be based upon the child’s IEP; and be as close as possible to the child’s home. 34 C.F.R. §
116(b).





The regulations further provide that unless the IEP of a child with a disability requires some other
arrangement, the child is to be educated in the school that he or she would attend if nondisabled and that
consideration must be given to any potential harmful effect on the child or on the quality of services that
he or she needs when selecting the LRE. 34 C.F.R. 8 300.116(c) and (d). Finally, placement teams must
also ensure that a child with a disability is not removed from education in age-appropriate regular
classrooms solely because of needed modifications in the general education curriculum. 34 C.F.R. §
300.116.

C. LRE and nonacademic/extracurricular activities

An additional and important provision of the regulations contemplates consideration of the LRE
in providing or arranging for the provision of nonacademic and extracurricular services and activities,
such as meals, recess periods, counseling services, athletics, transportation, health services, recreational
activities, school-sponsored special interest groups or clubs (see, 34 C.F.R. § 300.107). Specifically, 34
C.F.R. § 300.117 provides that school agencies must ensure that each child with a disability participates
with nondisabled children in extracurricular services and activities to the maximum extent appropriate to
the needs of that child and that the child has the “supplementary aids and services” determined by the
child’s IEP Team to be appropriate and necessary for the child to participate in nonacademic settings.
Issues concerning the provision of 1:1 assistance also arise within this context.

d. Definition of “supplementary aids and services”

The regulations also contain a definition of the terms “supplementary aids and services” as:
[A]ids, services, and other supports that are provided in regular education classes, other
education-related settings, and in extracurricular and nonacademic settings, to enable
children with disabilities to be educated with nondisabled children to the maximum
extent appropriate in accordance [with the LRE regulations].

34 C.F.R. 8 300.42.

D. IEP Requirements

Among other things, the IDEA regulations require that IEPs contain:

A statement of the special education and related services and supplementary aids and
services, based upon peer-reviewed research to the extent practicable, to be provided to
the child, or on behalf of the child, and a statement of the program modifications or
supports for school personnel that will be provided to enable the child—

Q) To advance appropriately toward attaining the annual goals;

(i) To be involved in and make progress in the general education curriculum...and
to participate in extracurricular and other nonacademic activities; and

(iii)  To be educated and participate with other children with disabilities and
nondisabled children in the activities....

34 C.F.R. § 300.320(a)(4).

1. QUESTIONS TO PONDER WHEN ADDRESSING THE 1:1 AIDE ISSUE






A. How does an IEP Team Decide whether a 1:1 Aide should be Assigned?

Typically, 1:1 aides are considered for students who are a danger to themselves or others or for
those who have medical/health conditions that require constant supervision to ensure the student’s safety.
In other instances, the provision of an aide may be considered to provide assistance with instruction or
participation in the regular education environment (including participation in nonacademic/extracurricular
activities) or as a support to a student who has significant difficulty transitioning from one environment to
another. A 1:1 aide might be designated as a related service, a supplementary aid or service or,
conceivably support for school personnel.

From a legal perspective, the question is whether the assignment of a 1:1 aide is necessary for the
provision of FAPE to that particular student. As a result, this decision must be made on a case-by-case
basis, focusing upon the individual needs of the student.

To ensure that there is not over-reliance upon 1:1 support generally, some school agencies have
put in place a screening or preparatory process designed to assist IEP teams in systematically reviewing
the full range of alternative support options and to define specific activities and environments in which a
student does or does not need the assistance of a full-time 1:1 aide.

B. What Alternatives Should IEP Teams Consider When Determining Whether a 1:1 Aide is
Necessary?

Potentially less restrictive options should always be considered (and generally exhausted) before
an IEP Team determines that a 1:1 aide is necessary. These options include, but are not limited to:

e Conducting FBAs and developing BIPs (with or without the assistance of a Behavioral
Analyst)

The use of Assistive Technology or other specialized equipment

A change in the school facility or location of services

Specialized training for staff

Specialized training for parents

Specialized training for other students

Assigning an aide to the classroom, rather than to the student

Assigning peer buddies to assist the student

Providing social skills training or other pertinent services to the student

C. Could the Assignment of a 1:1 Aide be Considered Detrimental to a Student?

Many experts will opine that, in some cases, the assignment of a 1:1 aide could be the most
restrictive environment that is created for a student and amount to a denial of FAPE because it has
resulted in “learned helplessness” on the part of the student.

A.C. v. Board of Educ. of the Chappaqua Cent. Sch. Dist., 51 IDELR 147, 553 F.3d 165 (2d Cir.
2009). District court’s decision that school district’s program was inappropriate because the
provision of a one-to-one aide promoted “learned helplessness” is overturned. Clearly, the State
Review Officer’s findings should have been affirmed, as the evidence identified ways in which
the school district developed M.C.’s independence, for example, by decreasing the level of
prompting where it was no longer needed. In addition, the IEP stressed independence in
following daily routines and the application of reading and math skills. The student with autism
also made progress toward independence in co-taught classes and a progress report indicated that
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he had mastered the goal of independently following classroom routines. Among other things,
the student no longer needed prompting and an escort to use the bathroom.

Roseville City Elem. Sch. Dist., 54 IDELR 37 (SEA Ca. 2009). It is appropriate to move the
student to a special day class that would meet the student’s need for positive behavioral
interventions. Her maladaptive behavior, which included shouting in her regular class and
physical aggression, would only be managed, not improved, if her mother continued to serve as
her 1:1 aide. There is extensive evidence that that student requires a highly structured class that
offers routine and individualized instruction. While the mother’s presence in the sixth grade class
helped reduce aggression and disruptive behaviors, the student “needs to gain independence,
which is not likely to occur if she is constantly accompanied by a 1:1 aide to manage her
behavior.” Because the special class is designed to address maladaptive behaviors to allow
students to change and become independent, it is a good fit for the student.

D. Once an Aide is Determined Necessary, Can the Services Ever be Discontinued?

If relevant and updated data demonstrate that a student no longer requires the service in order to
receive FAPE, then an IEP Team can recommend the removal of the service. However, it is best practice
to address the “fading” of the assistance of a 1:1 aide as part of the assignment of the aide in the first
place. It is contemplated that the use of a 1:1 aide should never be presumed to be a permanent or long-
term service and criteria should be set, via the creation of a “fading plan,” by the Team to assist it in
determining when the use of a 1:1 aide is no longer appropriate or necessary. Once the student begins to
demonstrate competence as to the defined criteria and goals, the Team will have the support it needs for
recommending that the services of a 1:1 aide be faded and, ultimately, discontinued. The discontinuation
of an aide, however, must always be a decision of the student’s IEP Team.

Connally Indep. Sch. Dist., 34 IDELR 309 (SEA Tex. 2001). School district’s determination that
14-year-old autistic student no longer requires 1:1 aide is upheld. Although the school had agreed
to provide an aide to the student in all classes for the first six weeks of middle school, the IEP
also called for the teacher to evaluate and determine in which classes the student would be able to
function independently. Factors considered included the structure of the class, the student’s skills
in the class, the number of other students in the class and their behavior. The plan also called for
the continued reevaluation of these factors, should 1:1 support be discontinued. Where the
student displayed increased independence and noticeable improvement in behavior following his
transition to middle school, constant 1:1 oversight was no longer required, but ongoing
reconsideration of the student’s need for an aide is warranted.

District of Columbia Pub. Schs., 8 ECLPR 85 (SEA D.C. 2011). Where the special education
coordinator unilaterally decided that the autistic youngster should no longer have a dedicated
aide, FAPE was denied. Because the decision was made without an IEP team meeting, this
impeded the parent’s right to meaningful participation in the decision-making process. Not only
did the district exclude parental input, it failed to consider input from the child’s teacher, who
believed that the student required an aide, the child’s service providers, or other members of the
IEP team. Although the special education coordinator testified that the aide was removed
because the student failed to meet the criteria for an aide, the IEP team never considered those
criteria, and there was no discussion as to why the district believed the student did not meet them.

E. Have There Been any Rulings Where a 1:1 Aide was Found Necessary for FAPE?

Yes.





Glendale Unif. Sch. Dist., 4 ECLPR 543 (SEA Ca. 2004). Where the district’s IEP failed to
provide FAPE to an autistic preschooler, the child requires a 1:1 aide in a preschool program with
typically developing peers and intensive behavior intervention services. Student requires an aide
to redirect him, provide appropriate social modeling, help him to attend to tasks and facilitate
appropriate social interactions.

Hacienda La Puente Unif. Sch. Dist., 48 IDELR 237 (SEA Ca. 2007). District denied FAPE
when it offered 1:1 services for only one month. The child’s failure to participate in classroom
activities unless physically assisted by an aide clearly showed that he needed 1:1 services in order
to obtain educational benefit. According to the psychologists who evaluated and observed the
student in his private preschool, the student required substantial prompting and hand-over-hand
guidance to engage in play activities or to respond to peers. Though the same psychologists
indicated that the student would require 1:1 assistance for only the first month in his Head Start
preschool program, the student’s history of withdrawal contradicted the psychologists’ testimony.
“[The student’s] unique needs indicate he will be unable to be successful in an inclusive general
education class without the aide, based upon his continued need for and possible dependence on
prompts, hand-over-hand assistance, and his general autistic-like behaviors.” Thus, the district
will provide a 1:1 aide for the Fall of 2007 and the district will convene the IEP team before the
start of the Spring semester to determine whether the aide’s services can be phased out.

Have There Been any Rulings Where a 1:1 Aide was Found Unnecessary for FAPE?

Sure.

Broward Co. Sch. Bd., 57 IDELR 58 (SEA Fla. 2011). Where a small class with a very low
student-adult ratio could address the needs of the non-verbal autistic fifth-grader who had a
tendency to elope and to eat non-food items, a 1:1 aide was not required for FAPE. The structure
of the class, where two well-trained paraprofessionals were always within arm’s reach, makes
assigning a dedicated aide unnecessary. In addition, the child’s BIP adequately addresses
strategies for preventing feeding and safety issues and the teacher and paraprofessionals were
adequately trained to implement the strategies in the BIP. Further, due to the low number of
students per adult in the class, an adult was close to the student at all times and school records
show that the student made academic progress in the class. Thus, assigning a 1:1 aide would
have been needlessly restrictive.

Flagler Co. Sch. Dist., 49 IDELR 296 (SEA Fla. 2007). Student does not require a 1:1 aide where
the overwhelming evidence is that the student received adequate support services via the teacher
and the three aides who rotated among students in the classroom. There was no evidence that the
student was in danger or that the student did not receive meaningful educational benefit in the
absence of a 1:1 attendant. Rather, the school district presented standardized assessment results
and two educators’ observations that the student was progressing well without a personal aide.
Further, educators opined that the student should be expanding interaction with a number of
people, which is being done as a result of not having a personal aide. In addition, they opined
that a personal aide might student the student’s progress in this regard. Thus, “it is conceivable
that one exclusive aide would not represent LRE.”

Riverside Unif. Sch. Dist., 49 IDELR 83 (SEA Ca. 2007). Although 8-year-old autistic student
experienced occasional difficulty with peer interaction, the school district is not required to
continue the provision of a 1:1 instructional aide. “The few isolated incidents of possible teasing
at school and Student’s behaviors at hoe that may or may not related to autism, did not
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demonstrate that Student required special education and related services...particularly when there
was no evidence that the incidents or behaviors resulted in behavioral or educational problems for
Student at school.”

Jefferson Co. (AL) Sch. Dist., 50 IDELR 23 (OCR 2007). District did not discriminate against
student by failing to provide a 1:1 aide where IEP did not call for such assistance. Instead, the
student received assistance from a paraprofessional who worked with all students in the special
education class and the student passed all of his classes and was promoted to eighth grade. It
appears that the two occasions when the student missed the bus were related to
miscommunication issues, not based on discrimination.

If an Aide is Assigned to the Student, is it OK for the Aide to Provide Special Education to
the Student?

The U.S. Department of Education noted in the commentary to the 2006 regulations that the

IDEA specifically allows paraprofessionals and assistants who are appropriately trained and supervised,
in accordance with State law, regulation, or written policy, “to assist in providing special education and
related services to children with disabilities under the Act.” However, the U.S. DOE further noted that—

71 Fed.

this provision should not be construed to permit or encourage the use of paraprofessionals
as a replacement for teachers or related service providers who meet State qualification
standards. To the contrary, using paraprofessionals and assistants as teachers or related
service providers would be inconsistent with the State’s duty to ensure that personnel
necessary to carry out the purposes of Part B of the Act are appropriately and adequately
prepared and trained. Paraprofessionals in public schools are not directly responsible for
the provision of special education and related services to children with disabilities; rather,
these aides provide special education and related services to children with disabilities
only under the supervision of special education and related services personnel.

Reg. 156, p. 46611 (2006).

Can the 1:1 Aide for One Student Assist in Meeting the Needs of Another Student?

Not if the IEP assigns a dedicated aide to the student at all times.

Regional Sch. Unit #23, 54 IDELR 179 (SEA Complaint Me. 2010). When the district assigned
the dedicated aide of a non-verbal student to assist another student as well, the district violated
the IDEA. Because the student’s IEP required the student to have the support of a 1:1 aide at all
times, the district was obligated to implement that provision until it changed the IEP. Where the
aide also supported the student’s classmate during music, gym, lunch and recess before the time
that the IEP was officially changed, the district violated IDEA.

What if the Teacher is Absent? Can the Aide Fill in and Supervise Instruction?

No.

Richard Springs Indep. Sch. Dist., 51 IDELR 144 (SEA Tex. 2008). The 1:1 aide testified that
when the P.E. teacher was absent (about 17-18 times during the school year), a substitute teacher
was available only twice and, for the remaining times, the aide was expected to supervise the
class of more than 30 students. As a result, the disabled student did not receive instruction from a
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certified teacher; nor did he receive the services of the paraprofessional as set forth in this IEP.
Thus, the student was denied educational opportunity for a significant period of time and
compensatory education services are warranted.

J. What if the 1:1 Aide is Absent?

According to OCR, schools need to have a “back-up plan” in place to ensure that the student
continues to receive appropriate services as designated on the IEP.

Dorchester Co. #2 Sch. Dist., 37 IDELR 289 (OCR 2002). District discriminated against student
where student did not receive the 1:1 full-time support listed in his IEP when his aide was absent.
When all of the “back-up” aides had other responsibilities, district was nonetheless required to
provide services.

K. If an Aide is Determined Appropriate, does the Parent get to Choose the Person who will
Serve as the Aide?

Generally, the school district chooses the staff assigned to provide services, as long as the person
chosen is qualified and can provide the services to benefit the student. Sometimes, however, changing the
person who serves as a personal aide can affect the provision of FAPE.

Amador Co. Unif. Sch. Dist., 111 LRP 1693 (SEA Cal. 2011). Based upon evidence that a 4
year-old student with autistic-like behaviors made no progress after his special day class teacher
and aides were replaced by unqualified substitutes, the district denied the student FAPE. The
staffing changes made by the school district affected the quality of the student’s program to such
an extent that the student was unable to obtain meaningful educational benefit. The student had
difficulty adjusting to change and had solid relationships with the three classroom aides before
the district abruptly transferred them and the teacher went on leave. Where the student was
progressing up until this time, student was denied FAPE when his progress came to a standstill
because of the staffing changes and the exposure to unqualified and untrained substitutes.

Blanchard v. Morton Sch. Dist., 54 IDELR 277, 385 F. App’x 640 (9" Cir. 2010) (unpublished).
District is not required to select parent’s chosen aide for student with autism. The parent failed to
show that the educational assistant assigned by the district was unqualified to serve the student
and, therefore, could not establish an IDEA violation. In addition, the parent could not prevail on
her Section 504 or ADA claims because she failed to show that the district was deliberately
indifferent to her son’s educational needs when it assigned someone other than her chosen aide.

Central Dauphin Sch. Dist., 8 ECLPR 21 (SEA Pa. 2009). School district was free to replace
student’s 1:1 aide with another qualified employee where the IEP did not explicitly require the
original aide and there was insufficient evidence that the child needed her to receive FAPE.
While the relationship with the new aide would take time to develop, nothing establishes that the
student’s educational needs will not be met during that time.

Gellerman v. Calaveras Unif. Sch. Dist., 37 IDELR 125 (9" Cir. 2002). Aide selected by the
district is qualified to provide appropriate services to the student, even though the aide has not
worked previously in the home with the student.

L. What About the Parent Serving as the Student’s Aide?






While this could happen if the parent and district agree to this employment relationship, it
is generally not advisable.

Belkin v. Sioux City Community Sch. Dist., 46 IDELR 224 (N.D. lowa 2006). School district
did not retaliate against parent of student with autism when it removed her as the student’s one-
to-one aide. Rather, the decision to remove her was a personnel decision related to the
breakdown in confidence between the parent and the regular classroom teacher that was
irreversible.

Hawaii Dept. of Educ., 47 IDELR 175 (SEA Haw. 2006). Though the parent was qualified to
serve as the kindergartner’s 1:1 aide and had done so for two previous school years, the district is
not required to rehire her for the upcoming school year. This is so because the aides that the ED
has hired are ready, willing and able to provide the services required by the student. Personnel
decisions are within the ED’s sole discretion.

M. Can the Parent Demand that an Aide be Trained in Particular Techniques or
Methodologies?

Only where the parent can prove that the particular training is required for the student to
receive FAPE.

In re Student with a Disability, 50 IDELR 150 (SEA N.Y. 2008). While the student’s aide might
benefit from training in Strategies for Crisis Intervention and Prevention (SCIP), it is not
necessary for the student to receive FAPE. The student’s current aide is qualified to manage the
Student’s behavior and the district trained its crisis management paraprofessionals to manage
aggressive behavior through the use of redirection and positive reinforcement, similar to the
training techniques taught in the SCIP program.

N. Aides Can be Very Expensive! Can’t we Refuse it Based upon Cost?

No. Limited funding is not considered a defense for failing to meet the individual needs of a
student with a disability.

Washoe Co. (NV) Sch. Dist., 51 IDELR 52 (OCR 2008). Limited funding for aides does not
justify the denial of a required 1:1 aide to a student with a disability where the aide is necessary
for the provision of FAPE.

Fisher v. Stafford Township Bd. of Educ., 50 IDELR 272, 289 F. App’x 520 (3d Cir. 2005)
(unpublished). Where school district did not know that the parent was supplementing the salaries
of certain school aides (sometimes as much as $1,200 per month), it did not deny the student
FAPE and was not liable to reimburse these costs to the parent. This is particularly the case
where the parent could not show that the aides would not have continued without her support and
that the school could not have continued to provide ABA services to the student if the aide(s) had
resigned.

0. Could the Assignment of an Aide in School Prevent Placement in a More Restrictive
Setting, such as a Private or Residential School?






Some school systems have successfully defended that their proposed program, with the assistance

of an aide, is the appropriate LRE for the student and that a private or residential placement desired by the
parents is not.

G.S. v. Cranbury Township Bd. of Educ., 56 IDELR 233 (D. N.J. 2011). Where district proposed
an IEP that addressed the rising high school freshman’s physical, social and language deficits, the
parents are not entitled to reimbursement for private school. The IEP included an aide who
would assist the student in finding his way around the school building and help him to deal with
peers during his initial transition to high school. Parents’ argument that he would have trouble
navigating the school and dealing with his peers because he was short for his age is rejected. The
high school is a “good fit” in light of the student’s social needs, because the student’s tightly knit
group of friends from middle school would be following him there. In addition, the proposed IEP
offered a social skills group, language services and the assistance of an aide, all geared toward
helping him with peer interactions. The aide would also assist with navigating the school during
transition periods to address parental concerns. The use of an aide would not violate LRE, as it
would allow the student to attend school with typical peers and there was no evidence that the
aide would create a stigma. Moreover, the IEP team leader noted that the use of the aide could be
phased out after the student became familiar with the new school and his schedule.

In re Student with a Disability, 110 LRP 7507 (SEA Va. 2009). Parents of autistic student are not
entitled to tuition reimbursement for private school, where district’s IEP included the use of a
dedicated aide and offered her FAPE in the LRE, continuing her placement in a regular class with
the aide and related services. While eliminating the need for an aide is desirable, the 1:1 aide is
necessary right now. Further, the evidence shows that the student is not totally dependent on the
aide and that the district is taking steps to wean him from her assistance. In addition, the aide
allowed the school to comply with the IDEA’s mandate that students with disabilities be educated
with nondisabled peers to the maximum extent appropriate. It is the use of the aide that enabled
the district to place the student in a general education class instead of a more restrictive setting.

Are 1:1 Aides Required for a Student to Participate in an After School Program?

If the after school program is an activity that the school agency makes available to all students,

the right to equal participation is implicated.

Q.

Morris Bd. of Educ., 48 IDELR 295 (SEA N.J. 2007). By failing to provide a 1:1 aide to the 9
year-old autistic student during its after school program, the district discriminated against him.
Thus, parents are entitled to $9,000 for the cost of a private 1:1 aide. Even though the school
district did not fund the after school program, the evidence supported that the district was
connected to the program’s operations where the district’s board of trustees took action to
approve employment of several of the program’s employees and provides information about the
program, acts as a financial outlet, and approves various policies at board meetings.

Are 1:1 Aides Vulnerable to Lawsuits for Personal Behavior?

There have been numerous cases over the years alleging that an aide engaged in improper

behavior and, therefore, injured the disabled student in some way.

H.H. v. Moffett, 52 IDELR 242 (4™ Cir. 2009) (unpublished). Parent has sufficiently pled a

violation of her daughter’s constitutional rights where the kindergartner’s confinement to a
wheelchair appeared to be rooted in malice rather than educational need. Thus, a special
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education teacher and her aide are not entitled to qualified immunity. Although the student’s
program required her to spend part of the day out of her wheelchair, a secret audio recording
suggests that the child spent the entire day strapped in the chair without educational services. In
addition, the parent claims that the employees mocked the child’s appearance and discussed ways
to sabotage an upcoming IEP meeting. The situation described by the parents is unconscionable.
Because a reasonable teacher/aide would know that malicious restraint was unlawful, these
employees cannot maintain that they were unaware of the alleged constitutional violation. As
such, the employees are not immune from the parent’s Section 1983 claim. (Important in this
case is that the child, a kindergartner, had limited ability to communicate, due to her disabilities.
In addition, some of the allegations were based upon information obtained from a recording
device that the parent attached to the child’s wheelchair).

R. Can the School Agency be held Liable for the Conduct of an Aide?

Typically, such cases are brought alleging violations of constitutional or other federally protected
rights and money damages remedies are sought using “Section 1983,” which is a civil rights enacted to
provide a remedy for violations of laws that do not afford a remedy. However, Section 1983 only
imposes liability upon a school agency if there is evidence of an agency or board policy, practice or
custom that is enacted or known to the agency that results in injury to a student. Acts of negligence or
even willful action on the part of an aide will not result in liability on the part of the agency unless there is
evidence that high level administrators knew of the wrongdoing and failed to take any action to address it.

Lewis v. Igwe, 49 IDELR 1 (5" Cir. 2007) (unpublished). Where 21 year-old intellectually and
emotionally disabled student grabbed a meat patty of the tray of another student, placed it whole
in his mouth and choked to death while his aide was not watching, district is not liable because
there is no evidence that the school board had a policy, practice or custom that caused the
student’s injury and death.

Doe v. Darien Bd. of Educ., 52 IDELR 44 (D. Conn. 2009). Where there was no evidence that
the school district knowingly permitted two aides in a preschool inclusion class to abuse children
with disabilities, the district is immune from liability for the aides’ alleged misconduct. There is
no evidence that school officials were aware of any imminent harm to the children and, at most,
officials had knowledge only that the aides had difficulty working as a team. “[The preschool
coordinator’s] awareness of aides taking exception with the technique of other aides and general
poor interaction among the aides does not rise to the level of awareness or knowledge of alleged
abuse of children.”
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l. Introduction

Response to Intervention (“RTI”) isn’t really new. Best
practice has always involved the use of differentiated
instruction and general education interventions for
struggling learners, regular assessment to determine the
effectiveness of those interventions, and a review of the
student’s progress. Many state laws require the
consideration of general education interventions prior to
referring a student to special education. More recently,
IDEA was amended to prohibit a student from being
identified for special education if the student’s difficulties
are due to lack of appropriate instruction in reading or
math.  With the 2005 amendments of IDEA, Congress
made changes to reduce the number of students identified
for special education. Conversely, the amendments to the
American with Disabilities Act in 2009 were intended to

increase the number of students who are eligible for Section 504 services. Navigating the
intersection between RTI, 8504, and special education can be hazardous. Knowing whether to
implement RTI or refer a student to the 504 committee or special education isn’t always easy,
and collecting good RTI data can be a challenge. Data driven decisions are the key to
implementing RTI with fidelity and are critical to defending against a “failure to identify”
complaint.

1. The Long and Winding Road to
Rtl (How did we get here?)

1777 — Public Education Begins — “By this
means, twenty of the best geniuses will be
raked from the rubbish annually, and be
instructed at public expense.”  Thomas
Jefferson, 1777 Plan for Public Education,
Commonwealth of Virginia.

' 1925 — Compulsory School Attendance —
“No question is raised concerning the power of the state reasonably . . . to require that all
children of proper age attend some school. . .”  Pierce v. Society of Slsters, 268 U.W. 510
(1925). [Note: Exempt from the state compulsory school at issue in this case were children who
were abnormal, subnormal, or physically unable to attend school.]

1954 — Education for All, Regardless of Race — “In these days, it is doubtful that any child may
reasonably be expected to succeed in life if he is denied the opportunity of an education. Such an

N
S 02011 Walsh, Anderson RTI Moves Into 2011 Page 2 of 23





opportunity, where the state has undertaken to provide it, is a right which must be made available
to all on equal terms.” Brown v. Board of Education, 347 U.S. 483 (1954).

1975 — Education for All Handicapped Children Act (P.L. 94-142) — “A State is eligible for
assistance under this part . . . if the State demonstrates . . . that the State has in effect policies and
procedures to ensure . . . a free appropriate public education is available to children with
disabilities residing in the State between the ages of 3 and 21, inclusive.” [Now the Individuals
with Disabilities Education Act (IDEA)].

2002 — Higher Standards for All Children; No Child Left Behind Act

e Each State desiring to receive a grant under Title I must adopt challenging
academic content standards and challenging student academic achievement
standards. 20 U.S.C. §6311(b)(1) (“State plans™).

e The academic standards must be the same academic standards the State
applies to all schools and children in the State. 20 U.S.C. §6311(b)(1)(B).

e The academic standards must include at least mathematics, reading or
language arts, and, as of the 2005-2006 school year, science. 20 U.S.C.
86311(b)(1)(C).

e The academic standards must include the same knowledge, skills, and levels
of achievement expected of all students. 20 U.S.C. §6311(b)(1)(C).

e Each State plan must reflect that the State has implemented a set of high
quality, yearly student academic assessments that include, at a minimum,
academic assessments in mathematics, reading or language arts, and, as of
2007-2008, science.

e These assessments will be the primary means of determining the yearly
performance of the State and of each local educational agency and school in
the State in enabling all children to meet the State's challenging student
academic achievement standards. 20 U.S.C. §6311(b)(3)(A).

e Each State must define what constitutes AYP of the State, and of all public
elementary and secondary schools and LEAs in the State, toward enabling all
students to meet the State’s student academic achievement standards while
working toward the goal of narrowing the achievement gaps in the State, its
LEAs and public schools. 20 U.S.C. 86311(b)(2)(B).

e By the end of 2013-2014 all students are to be proficient in the state content
standards.

2006 — Response to Intervention (Rtl) and NCLB — Rtl is a strategy for meeting the goals of
NCLB. ... Rtl can help states and school districts meet those goals by identifying struggling
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learners early in order to improve their educational outcomes. Response to Intervention:
NASDSE and CASE White Paper on Rtl (May 2006).

What is Rtl?

Rtl is the practice of providing high-quality instruction and interventions matched
to student need, monitoring progress frequently to make decisions about changes
in instruction or goals and applying child response data to important educational
decisions. Rtl should be used for making decisions about general, compensatory
and special education, creating a well-integrated system of instruction/
intervention guided by child outcome data.

NASDSE and CASE White Paper on Rtl (May 2006), pp. 2-3.
High Quality Instruction/ Intervention is Defined as:
“[TInstruction or intervention, matched to student need that has been demonstrated through

scientific research and practice to produce high learning rates for most students.” Response to
Intervention Policy Considerations and Implementation, NASDSE. Inc. (2005).

° Tier 1 — In the Classroom
° Tier 2 — In Classroom and/ or Pull-Out
° Tier 3 — Pull-Out/ Intensified

S
==\
I1l.  When do we need to provide RTI?

RTI should be provided to all students who are struggling academically, including those who are
struggling due to behavior problems or social skills deficits.

NCLB requires the components of a schoolwide program and of a targeted assistance school
program include “use of effective methods and instructional strategies that are based on
scientifically based research that strengthens the core academic program.” NCLB 1114 (b)(1)(B)
and 81115(c)(1)(C). For targeted assistance schools, the methods and strategies are required to
minimize removal of the students from the general education classroom.

An expressly stated goal of the revisions to IDEA is “to reduce the need to label children as
disabled in order to address the learning and behavioral needs of such children.” 20 U.S.C. §
1400(5)(F). As aresult, Congress added a determinant factor prohibition:

A Child Must not be Determined to be a Child With a Disability Under This Part:

1. If the determinant factor for that determination is:

a. lack of appropriate instruction in reading, including the essential
components of reading instruction (as defined in Section 1208(3)
of the ESEA);

b. lack of appropriate instruction in math; or
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C. limited English proficiency; and
2. If the child does not otherwise meet the eligibility criteria under §300.8(a).

From the Judges:

Lake Park Audubon ISD #2889, 108 LRP 21639 (SEA MN 2008)

District’s use Title 1 funds to address a kindergarten student’s needs was determined reasonable
in light of the student’s young age and prior moves between districts due to placement in three
different foster homes.

Montgomery County Bd. of Educ., 108 LRP 69414 (SEA AL 2008)

District did not violate child find duty or wrongfully refuse to assess a student where the student
received general education interventions when she failed math, and her grade was brought up to
a C. Her behaviors, which included defiant and aggressive behaviors, were not significant
enough and had only been observed for a few months so there was no reason to suspect an
emotional disturbance.

E.M. v. Pajaro Valley Unified Sch. Dist., 109 LRP 54340 (SEA CA. 2009)

A district did not have a reason to suspect a student had a disability and needed specialized
instruction although student demonstrated some distractibility. Under State law the District
could not refer a student to special education until resources in general education had been
considered and, if appropriate, attempted.

Student v. Fort Osage R-1 School District, 110 LRP Practical Tip:
57773 (SEA Mo. 2010)

Referr_al of _stl_JdenF to the studer_1t support team_for math deficits. Make sure your Rtl
behavioral difficulties was determined to be sufficient . :
by the hearing officer when the student did not procedures .|nclude. steps. for r.efferrlng
demonstrate a need for special education. The teachers || Students with social skill deficits or
had expressed concerns about incomplete class work, [| behavior issues to the student support
tardiness, a decline in the quality of the student’s work, (| team.

dress code violations, vandalism, and defiant behavior.
The student had been diagnosed with ADHD and Oppositional Defiant Disorder, and the parent
alleged the student had an emotional disturbance, but the court determined the district did not
have reason to suspect the student was eligible for special education.

Most districts screen for reading and

IV.  What interventions are appropriate?
That depends on the area(s) of deficit and the student’s progress.
Interventions at all tiers should be based on individual needs of the student and should include,

as appropriate, (a) academic interventions such as scientifically based curriculum to address the
specific area of weakness, tutorials, computer-assisted instruction, small group instruction, state
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assessment remediation, peer tutoring, parent/teacher conferences and communication and (b)
behavioral interventions such as behavior contracts, social skills training, general education
counseling services, parent/teacher conferences and communication, use of an assignment
notebook and positive behavioral supports. In Tier 2 and above, an individual RTI Plan should
be developed for each student, and should be reviewed and revised based on frequent assessment
and monitoring of individual progress. Like the curriculum, Congress identified the need for
teacher training to be “derived from scientifically based research”.! Teachers are expected to use
peer reviewed and evidence based strategies, to recognize different learning styles and to vary
their style and method of instruction to meet the needs of all students.

It may seem superfluous to state that Tier 2 interventions should match the area of need, but this
is an important thing to remember when choosing Tier 2 curriculum. Some reading intervention
programs, for example, are wonderful for building phonemic skills and fluency but do little to
address comprehension.  Likewise, some mathematics intervention programs may build
calculation skills but do little to address math reasoning.

When a district is sued for failure to timely identify a student for Section 504 or special
education services, the hearing officers and courts consider whether the district provided general
education interventions in the area(s) of need and whether the student made progress with those
interventions.

From the Judges:

Stone County (MS) Sch. Dist., 52 IDELR 51 (OCR VI, Dallas 2008)

A District did not violate its child find duty to evaluate a student for special education services
because his progress in Tier 2 interventions resulted in academic progress. Despite continued
behavior problems, which resulted in at least one DAEP placement, the student made academic
progress in all areas. OCR reviewed each intervention (which included pull-out services for
reading and math, as well as behavioral interventions) and specifically discussed academic
progress, including an improvement in grade, STEEP scores, and state-wide achievement tests.
(The District did have to take corrective action, however, because it failed to notify the parents
that it was not going to evaluate their son and failed to provide the parents with Procedural
Safeguards.)

Key Quote:

The complainant’s son’s grades, MCT scores, Steep scores and slight academic
progression convinced the district not to perform an evaluation. This evidence
was sufficient to give the district a reasonable belief that the complainant’s son
did not need special education services at the time of the request. . . . [I]t did
continue to monitor his academic and behavioral performance throughout the
school year. As a result of the monitoring the district made adjustments when
needed, and the resulting interventions helped the complainant’s son make some
academic progress.

!Analysis of Comments and Changes to 2006 IDEA Part B Regulations, 71 Fed. Reg. 46627 (August 14, 2006).
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E.M. v. Pajaro Valley Unified Sch. Dist., 109 LRP 54340 (SEA CA. 2009)

A district did not have a reason to suspect a student had a disability and needed specialized
instruction although student demonstrated some distractibility. Under State law the District
could not refer a student to special education until resources in general education had been
considered and, if appropriate, attempted. Teacher provided student with preferential seating and
reduced assignments. She also had regular conferences with the student’s mother. She also
tracked the interventions in the “classroom intervention log.” The ALJ determined these were
appropriate interventions. [Note: Student was later assessed by the District and DNQ’d as SLD
based on discrepancy model.]

Student v. Austin ISD, 110 LRP 49317 (SEA TX 2010)

The provision of interventions “specifically focused on areas of concern in writing and readiness
skills” was appropriate in light of the student’s measurable progress in those areas. Some
interventions provided included: peer tutoring, the availability of a word processor, behavioral/
organizational checklists, reduced or chunked work, provision of class notes, private discussion
regarding behavior and focus, teacher monitoring and redirection for inattention and “fidgeting,”
pull-out reading, and accommodations for organizational skills.

Student v. Lovejoy ISD, 110 LRP 17533 (SEA TX 2010)

For a student with behavior problems and a diagnosis of ADHD, school counseling sessions,
strategies to manage anger, weekly goal sheets and completion of reflection sheets were
determined to be appropriate.

Practical Tips:
When determining developing the Tier 2 or 3 plan:

1. Identify the specific area of deficit
2. Identify the Baseline
3. Choose Curriculum and/ or other Interventions
o Instructional
o Behavioral
o Social
Identify frequency and duration of interventions
Identify CBM and frequency of CBM at Reasonable Intervals
o TEA Guidance is once a week
o Curriculum Guidelines
6. Identify time for review
o TEA Guidance is 4-8 weeks per tier
7. Specify Expected Progress Rate
o Increase in
- CBM score
- WPM
- Lexile score
- Work completion/ time on task
- Etc.

ok~

N
S 02011 Walsh, Anderson RTI Moves Into 2011 Page 7 of 23





o Decrease in
Office referrals

Incomplete assignments/ time off task

Tardies
Non-compliance
Etc.

V. What Constitutes Adequate Progress?

The goal of RTI is to allow any student who is experiencing difficulty in the general education
classroom to be successful through the use of general education interventions. The expected rate
of achievement will be determined both based on the student’s past learning rate and the rates

projected by the curriculum being used.

From the Judges:

A.P. v. Woodstock Bd. of Educ., 572 F. Supp. 221 (D. Conn.
2008)

Evidence of progress with general education interventions
can support a District’s failure to refer a disabled student to
special education. Even if a student is suspected of having
a disability, IDEA does not require the student be referred to
special education, unless the student is also suspected of
needing special education and related services.  Thus,
where a student was making progress, achieving passing
grades and passing statewide achievement tests with general
education interventions in 4™ and 5" grade, the District did
not violate its Child Find duty when it failed to convene an
IEP team meeting and identify him as a student with a
disability until the end of his 5" grade year after the parents
obtained a private evaluation indicating that the student had
a non-verbal learning disability.

Key Quote:

Practical Tips:

Document interventions and

progress. Use objective measures
of progress. If a student is not
making adequate progress with
general education interventions,
he should be referred to special

education. Parents are not
entitled to attend Rtl team
meetings. Nor do other IDEA
procedural requirements apply to
a pre-referral process. [Note,
however, EI Paso ISD v. R.R.
below.]

Here, all evidence suggests that in the fourth grade, A.P. did not need special

education services.
provided.
year.
child

in  need. To the contrary,

A.P. responded well to the assistance [his teacher]
He was performing at grade level and made progress throughout the
... This is decidedly not a case in which a school turned a blind eye to a
[his teacher] acted conscientiously,

communicating regularly with Mrs. Powers and utilizing special strategies to help

A.P. succeed.

The Court also noted that A.P. made both academic and behavioral progress and that during his
5" grade year he was referred to the Campus Based Student Support Team twice, and a plan to

address his difficulties in general education was developed.
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The Court also concluded that the procedural requirements of IDEA (such as the parents’ right to
attend meetings) did not become effective until after a student was referred to special education,
and that a Student Support Team Meeting which was part of the pre-referral process did not

violate the provisions of IDEA.

Key Quote:

In essence, the Parents argue that merely discussing the possibility of a referral
becomes a referral and that any time a child is not referred to [special education],
the school has made an unlawful finding that the student does not qualify for

special education.

Not only would such a system be counterproductive . . . it

would also prevent schools from trying alternative strategies for students who . . .
are in need of extra help in order to succeed academically.

El Paso Independent Sch. Dist. v. R.R., 567 F. Supp. 2d
918 (W.D. Tx. 2008), rev'd on other grounds, 591 F.
3d 417 (5™ Cir. 2009).

Although the Student Support Team (including the
parents) met to review R.R.’s progress and agreed to
modify his 8504 accommodations, provide additional
tutoring, and provide Saturday tutoring camps, the
Court held that the District failed to meet its Child Find
obligation because the student failed the TAKS test
three years in a row and “displayed ‘continuing
difficulties in reading, math, and science. > The Court
also concluded that the Student Support Team’s
decision that an evaluation for special education was
not needed constituted an improper use of the Student
Support Team and denied the parent’s right to
consideration by the ARD committee of their request
for an evaluation. The District was required to either
evaluate R.R. or provide his parents with prior written
notice of its refusal to do so, despite the fact that R.R.’s
parents agreed that the evaluation was not needed.
Finally, the Court held that the one year statute of
limitations did not apply because the parents were not
provided with notice of their procedural safeguards
after they requested an evaluation be considered and the
Student Support Team met.

Key Quotes:

[T]he SEHO opined:

Practical Tips:

If a parent asks for an evaluation
or for special education services,
provide the parent with a copy of
the Procedural Safeguards and
refer the student to special
education. Rtl or other general
education interventions should be
continued, and an ARD

committee meeting should be
called to consider the parent’s

request for an evaluation. If no
evaluation is needed and the
parent disagrees with the ARD
committee decision, Prior
Written Notice of the District’s
refusal to test should be provided.
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The [STT] process, while a mandatory district requirement, is not a
prerequisite to conducting a special education evaluation. Upon a parental
request for a special education evaluation, the campus should begin the
special education evaluation process while at the same time provid[ing]
intervention strategies through the [SST clommittee.

.. . the minutes of the STAT committee meeting, attended by RR’s mother
and five EPIS officials, record the committee’s agreement that ‘special
education testing is not warranted at this time’. . . Consequently, the
question before the Court is whether parental consent to forgo evaluation,
given following a school district’s failure to provide IDEA safeguards,
relieves the district of its obligations to provide the parent with notice of
its refusal to evaluate the child . . . the Court finds that it does not.

Student v. Austin ISD, 110 LRP 49317 (SEA TX ) :
2010). Practical Tips:

Adequate progress supported a district’s delay in || While it isn’t the sole factor, the
completing an evaluation during a five-month

period following the parent’s request.

result of state assessments are
often used as the standard for
adequate progress.

Key Quote:

During this period, the district attempted increasing interventions and, in fact,
Petitioner showed increases in the targeted areas of fluency and writing skills,
with a passing grade on the [] TAKS Reading test in the commended range at the
[] percentile. I do not find the school district’s delay to have been unreasonable
under these facts where the student made progress in targeted areas during the
period of increasing intervention.

VI. When do we need to refer a Tier 1 or 2 Student to the Section 504 Committee?

When you know or suspect that the student has a disability that substantially limits a major life
activity.

The ADA defines disability as follows:

1. A physical or mental impairment that substantially limits one or more
major life activity of such individual;

2. A record of such an impairment; or
3. Being regarded as having such an impairment . . .

42 U.S.C. §12102(1).
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.. . [M]ajor life activities include, but are not limited to, caring for oneself,
performing manual tasks, seeing, hearing, eating, sleeping, walking, standing,
lifting, bending, speaking, breathing, learning, reading, concentrating, thinking,
communicating and working. 42 U.S.C. § 12102(2)(A).

A major life activity also includes the operation of a major bodily function,
including but not limited to, functions of the immune system, normal cell growth,
digestive, bowel, bladder, neurological, brain, respiratory, circulatory, endocrine,
and reproductive functions. 42 U.S.C. § 12102(2)(B).

Although Congress has not defined substantial limitation, it is unlikely that a student who is
successful with Tier 1 interventions would be considered substantially limited in the major life
activity of learning, concentrating, reading or thinking. Therefore, the identification of a student
with a disability such as ADHD or dyslexia would not, by itself, trigger a need to refer the
student to the Section 504 committee.

For students who require Tier 2 interventions, however, there are additional considerations. In
determining whether an impairment substantially limits a major life activity, the 2009
amendments to the ADA provide that the effect of mitigating measures (with the exception of
regular eye glasses and contact lenses) should not be taken into consideration. Thus, students
are disabled under Section 504 if they have a physical or mental impairment that would
substantially limit them in a major life activity if they were not taking advantage of mitigating
measures, even if the student is taking advantage of mitigating measures and those measures are
effective.

We know that medication, low-vision devices, a wheelchair, and many other things are
mitigating measures, but it is not so clear whether Tier 2 interventions will be considered
mitigating measures. Students who have an impairment that impacts a major life activity other
than learning (i.e., a physical impairment, an orthopedic impairment, or a medical impairment,
that substantially impact the student’s ability to care for himself, perform manual tasks, see, hear,
eat, sleep, walk, stand, lift, bend, speak, breath, communicate? and work) will be eligible for
Section 504 services.

Because Tier 2 interventions may be considered a mitigating measure in certain instances, if a
student who is receiving Tier 2 services is identified as having an impairment, such as Attention
Deficit/Hyperactivity Disorder (“ADHD”) or dyslexia, the student should be referred to the
Section 504 Committee for an individual determination regarding the student’s eligibility for
Section 504 services. (While the Section 504 referral is pending, general education interventions
should be continued.) In the event a Tier 2 student is eligible for Section 504 and is successful
with Tier 2 interventions, the Student’s Section 504 Accommodation Plan may be identical to
his/her Tier 2 Intervention Plan, but the Student should then be monitored by the Section 504
committee.

*Deficits in communication and speaking may also impact the major life activity of learning.
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Even if a student does not have an identified disability, if a referral for Section 504 services is
made by the parent or the student’s teacher, the student should be referred to the Section 504
committee. The student will continue to receive RTI while the Section 504 referral is pending.
If a student is evaluated for Section 504 services and does not qualify for those services, the RTI
process will continue.

From the Judges: Practical Tips:

Stone County (MS) Sch. Dist., 52 IDELR 51 (OCR VI, Evidence of progress is important
Dallas 2008) as a defense against a Child Find

OCR’s opinion in Stone County (see above) was issued || claim. Even when a student is
prior to the amendments to the ADA regarding mitigations making progress, however, if a
measures. If this case were decided today, the result may I gistrict decides not to evaluate a
be different if the student had a physical or mental
impairment. Nevertheless, OCR found

student after the parent has
requested an evaluation, the
parent should be provided with
was, in effect, a denial of a Section 504 evaluation, [| Procedural Safeguards and a

and therefore procedural safeguards should have PWN.
been provided to the complainant.

that the district’s decision to pursue [its RtI policy]

Student v. Salado ISD, SEA Docket No. 168-SE-0308, 2008; 108 LRP 67655

Interventions through Rtl and Section 504 accommodations were enough to support a District’s
failure to identify a student for special education for almost two full school years because the
District provided evidence that appropriate modifications were used, the student made progress,
and the RtI team developed and implemented the Rtl plan in consultation with the student’s
parents and doctor. The student had been diagnosed with Oppositional Defiance Disorder
(“ODD”) and Attention Deficit Hyperactivity Disorder (“ADHD”) in September, 2006, but
received Rtl and Section 504 services. The student received 504 accommodations and had a
Behavior Intervention Plan (“BIP”). He also had Rtl interventions for reading. The student made
academic and behavioral progress, but was not fully developed in all TPRI areas by the end of
the 2006/2007 school year. The student was identified as OHI for the ADHD in May, 2008.

Key Quotes:

The communication and collaboration of the parties for Reading Rallye and the
Section 504 accommodations exceeds what would reasonably be expected for a
student presenting the difficulties that Student exhibited. The Hearing Officer
cannot fault school districts for not timely referring a student for special education
where the school district attempted an RTI program which eventually resulted in
the student’s referral for special education. Moreover, it cannot be
overemphasized that Student’s interventions were a collaborative effort; other
than missing two . . . field trips, Student suffered no educational losses or
punishment due to Student’s [disability].
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School District’s RTI program may need additional review to make it more
structured and systematic as it addresses the Federal regulatory issues of data
collection, student monitoring, documentation, and professional involvement.
Nonetheless, School District’s concerted efforts to implement RTI for Student did
not act to deprive Student of FAPE while RTI was attempted.

Documentation of interventions provided and appropriate accommodations, combined with
progress may be enough to win a Child Find case if they are provided in consultation with the
parents and the student makes progress. It is important to note that this student was young (TPRI
age) and there was no evidence of a lack of educational opportunity or progress. Discipline
removals (including ISS) did not exceed 10 days in any one school year, and the student was
making academic progress. It is also important to note that the student was evaluated and placed
in special education prior to the decision being issued.

VIl.  When do we need to refer a Tier 1 or 2 Student to Special Education?

As soon as you know or suspect that the student has a disability, and due to the disability,
requires special education and related services.

IDEA defines a student with a disability as:

A child evaluated in accordance with [IDEA] as having mental retardation, a
hearing impairment (including deafness), a speech or language impairment, a
visual impairment (including blindness), a serious emotional disturbance, . . . an
orthopedic impairment, autism, traumatic brain injury, another heath impairment,
a specific learning disability, deaf-blindness, or multiple disabilities, and who, by
reason thereof, needs special education and related services.

20 U.S.C. §1401(3).

A student may have a disability condition, such as a hearing impairment or vision impairment,
and not require specially designed instruction, thus negating the need for special education. For
example, a student with a hearing impairment who hears within normal limits with a hearing aid
and is functioning well academically would not need special education.®> The same student may,
however, struggle academically, for a reason other than the student’s impairment. For example,
the student may struggle in math due to lack of appropriate instruction in math. Such a student
would be benefit from the Rtl process, but would not need to be referred to Special Education
unless Rtl is unsuccessful.

The implementation of Tier 2 interventions, if done properly, satisfies the requirement to ensure
that a student is not referred to special education when the under-achievement is due to lack of

3 This Student would be eligible for Section 504 services, as the hearing aid would be considered a

mitigating measure without which the student’s disability condition would impact the major life activity of
communicating.
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appropriate instruction. It also satisfies any state law requirement to consider general education
support services prior to referral to special education.

Nevertheless, the provision of Rtl does not relieve the District of its Child Find obligations. The
District is required to have policies and procedures in place that ensure that all children with
disabilities who need specialized instruction are “identified, located and evaluated.” 34 C.F.R. §
300.111(a). Rtl is not a substitute for a Full, Individual Evaluation (FIE) under IDEA. If a
parent requests an evaluation for special education or makes a referral to special education,
immediately provide the parent with a copy of the Procedural Safeguards. You must also then
conduct the evaluation or provide the parent with Prior Written Notice of the district’s refusal to
complete an evaluation. Even if the parent subsequently agrees that an FIE or referral to special
education is pre-mature, it is best to provide the parent with Prior Written Notice that an
evaluation will not be done.

From the Judges:

Ashli and Gordon C. v. State of Hawaii DOE, 47 IDELR 65 (D.Hawaii 2007)

The court held the student was not eligible despite having ADHD and receiving “differentiated
instruction.” The holding revolves around the term “adversely affects.” The court concluded that:

If a student is able to learn and perform in the regular classroom taking into
account his particular learning style without specially designed instruction, the
fact that his health impairment may have a minimal adverse effect does not render
him eligible for special education services.

Importantly, the court ruled that “differentiated instruction” is not “specially designed
instruction”:

...there is nothing in either the IDEA or in the state or federal implementing
regulations to indicate that a student would qualify as a ‘student with a disability’
when the school voluntarily modifies the regular school program by providing
differentiated instruction which allows the child to perform within his ability at an
average achievement level.

The court approved the analysis of the IHO:

The Hearing Officer found that Sidney received ‘differentiated instruction’ in the
classroom such as additional time highlighting and taking tests, being moved
closer to the teacher during tests, and having the teacher read the test directions to
him, but that ‘differentiated instruction such as this is available to all children in
[Sidney’s] classroom and is not an accommodation or different method of
teaching, as special education or Section 504 modifications or accommodations
would be.
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Comment: We have four observations to make about this. First, judges and hearing officers do
not want to make this call. They do not wish to draw the line of demarcation between ‘“special
education” and other forms of assistance.

Second, what the school calls it carries a lot of weight. If the principal testifies “We call that
‘differentiated instruction,’ your Honor. It’s not the same as ‘special education,’” the hearing
officer or judge will take that as the starting point.

Third, school officials should not be careless, sloppy or inconsistent in how they use these
ambiguous terms. These terms should have some real meaning to educators, some common
distinctions.

Fourth, much of the difference seems to lie in the term ‘“designed.” Notice that “special
education” is defined as “specially designed instruction.” Differentiated instruction, however,
is not necessarily “designed.” It is done at teacher discretion.

Mr. and Mrs. N.C. v. Bedford Central School District, 47 IDELR 95 (S.D.N.Y. 2007)

The court concluded that the student did not qualify as having a serious emotional disturbance.
The court analyzed the five possible indications of a SED and found that the student exhibited
none of them over a long period of time and to a marked degree resulting in an adverse effect on
educational performance.

The most interesting aspect of this case is the discussion of “normal circumstances.” The student
had been sexually abused for years by a relative. Based on this, the administrative panel ruled
that the student had not experienced “normal circumstances” and therefore, his acting out was
not surprising and could not be attributed to a SED. The court did not agree with that approach:

We cannot agree with the SRO’s approach to this question—the baseline for
measuring the appropriateness of a child’s behavior must be some conception of
‘normal’ circumstances. If we discount this factor for children who have suffered
severe trauma because we expect such individuals will behave in inappropriate
ways, we effectively discount the impact of the experience that may have led to
the alleged emotional disturbance in the first place. To assess whether M.C. was
behaving or feeling inappropriately under normal circumstances we must consider
what would be appropriate behavior for a child who had never experienced any of
the horrors experienced by M.C., and determine whether M.C.’s behavior is
appropriate in relation to that child’s conduct.

Nevertheless, the court agreed with the SRO that the student did not qualify. His behavior,
including drug use and aggression, was more typical of social maladjustment than a SED.

Mr. | and Mrs. | v. Maine School Administrative District No. 55, 47 IDELR 121; 480 F.3d 1 (1St
Cir. 2007)

The court held that the student was eligible due to Asperger syndrome despite the fact that she
behaved well and received good grades. The court relied on a state regulation that defined
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“educational performance” as including “academic areas (reading, math, communication, etc.),
non-academic areas (daily life activities, mobility, etc.), extracurricular activities, progress in
meeting goals established for the general curriculum, and performance on State-wide and local
assessments.”

As to “educational performance”:

The district court properly articulated this standard as ‘whether [LI’s] condition
adversely affected her performance in any of the educational areas Maine has
identified.’

As to “adversely”:

The district court correctly ruled that any negative impact, regardless of degree,
qualifies as an ‘adverse effect’ under the relevant federal and state regulations

defining the disabilities listed in 1401((3)(A)(i).
In a footnote, the court specifically expresses its disagreement with the Ashli case on this point.
As to “special education”:

While ‘speech-language pathology services’ comprise a category of ‘related
services,” directly teaching social skills and pragmatic language to LI amounts to
adapting the content of the usual instruction to address her unique needs and to
ensure that she meets state educational standards, viz., those defining educational
performance to include ‘communication’ and requiring progress in ‘career
preparation.”  The district court did not err in ruling that the services
recommended for LI by her neuropsychologist and speech-language pathologist,
and agreed to by the PET as part of its Rehabilitation Act plan, are ‘special
education.” [Citations omitted].

Comment: This court thinks that “adversely” is not a matter of degree—i.e., any adverse effect is
enough. However, the requirement to “need” specially designed instruction still exists. So a
more accurate way to say it might be: the student must be adversely affected by the disability to
the point that the student requires specially designed instruction to receive a meaningful
educational benefit.

Hood v. Encinitas Union School District, 107 LRP 18924 (9" Cir. 2007)

The court held that the student was not eligible due to SLD or OHI, because there was no need
for specially designed instruction. As to a learning disability, the court held that the student
failed to show that her disability could not be “corrected through regular or categorical services
within the regular instructional program. The parents argued that “correctable” means that the
services provided would cause the discrepancy between achievement and potential to narrow—
1.e., that the learning disability would be lessened or cured. The court said that the parents’ brief
“offers no case law in support” of that standard. Instead, the court ruled that the proper standard
was the Rowley standard of educational benefit. Since the student was receiving an educational
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benefit from the services provided in the regular classroom, any learning disability that she had
was “correctable.” Likewise, her ADD condition did not require special education.

Comment: Several points are worth noting about this case. First, the court sought to treat
students with disabilities no worse, but also no better, than any other students. Noting that
“school districts must function within budgetary constraints that are often quite burdensome,”
the court was able to put the parents’ argument in proper context: “The [parents] assert that the
law guarantees a learning-disabled child of superior ability enough individual attention and
services—likely financed by the school’s special education budget—to elicit optimum
performance from the child, when clearly no such requirement exists for children without
disabilities, gifted or not.”

Second, the court considered the 504 accommodations provided by the school as part of the
“regular education” services that were beneficial to Anna. Thus in this case, the provision of a
504 plan was helpful to the district.

Third, it is difficult to see how Anna would have qualified as disabled under 504 if that had been
an issue in the case. No one questioned her eligibility under 504 and so it was not an issue. But
504 requires evidence of a “substantial limitation” of a major life activity, and it does not
appear that Anna would satisfy that standard.

Fourth, very likely the district could have provided all of the 504 accommodations without
declaring Anna as “disabled” under Section 504. The accommodations were “preferential
seating in the classroom, the use of a graphic organizer and AlphaSmart keyboard, one-step
directions, visual support for instruction and concepts, frequent prompts and checks for
understanding, and daily teacher checks for homework assignments.” Anything terribly unusual
there? Is there anything on that list that could not be provided as an accommodation due to
individual learner differences? Couldn’t this be called “differentiated instruction”?

Fifth, this case is yet another illustration of the basic notion that students are eligible for special
education only if they need “specially designed instruction” to receive an educational benefit.
When considering eligibility for a student who has some problems consider it this way: will
services that we provide in regular education correct the problem? Will they enable the student
to receive a meaningful educational benefit? If so, the student is not eligible for special
education.

R.B. v. Napa Valley USD, 48 IDELR 60 (9" Cir. 2007)

The Circuit Court held that the student was not eligible because she did not meet the criteria for a
SED. The student was a severely disturbed child who “excelled in her classes, scored high
marks on achievement tests, and frequently made the honor roll,” but who was also involved in
intimidating and physically aggressive behavior toward staff and students. The school district
evaluated R.B. and concluded she did not qualify for special educational services, but that she
was a “qualified handicapped individual” under Section 504. The district developed a
behavioral intervention plan for her. After there was an escalation of behavioral incidents during
R.B.’s fifth grade year, R.B.’s mother met with a psychologist who recommended that R.B. be
placed in a private residential treatment facility. The mother advised the district that she was
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placing R.B. in the private program and demanded reimbursement. The district conducted
another evaluation of R.B. and again concluded that R.B. was not eligible for special education
services under IDEA.

The parent appealed the IEP team’s conclusion at a due process hearing where the hearing
officer agreed with the school district that R.B. was not entitled to special education services.
Both the district court and the Circuit Court agreed. Key Quotes:

Once the District implemented the support plan, R.B.’s behavior improved. In
other words, while R.B. engaged in inappropriate behavior over several years of
school, that behavior was ‘to a marked degree’ only during one trimester of one
grade. We accord particular deference to the [hearing officer’s] thorough and
careful finding that R.B.’s behavior was not ‘pervasive and ongoing,” and
conclude that R.B. cannot establish IDEA eligibility on the basis of inappropriate
behavior during her fifth-grade year.

R.B.’s inappropriate behavior further does not amount to a ‘severe
emotional disturbance’ because it did not adversely affect her educational
performance....

Appellants cite the District’s development of Rehabilitation Act Section 504
plans and behavioral support plans as further evidence that R.B.’s behavioral
problems adversely affected her educational performance. The Rehabilitation Act
is, however, a separate statutory scheme with different qualifying criteria, and
R.B.’s satisfaction of those criteria do not automatically make her eligible under
the IDEA. Furthermore, California school districts commonly turn to behavioral
support plans as alternative remedies for students who do not satisfy the IDEA’s
criteria for a ‘severe emotional disturbance.’

Comment: This case focuses very specifically on the criteria in IDEA for a serious
emotional disturbance. Such cases are rare. This one, being a Circuit Court decision, is
insightful and helpful. Members of ARDCs should remember that eligibility for special
education under IDEA requires that the student fit the criteria set out in IDEA—not
merely a diagnosis under the DSM-IV-TR.

Alvin 1SD v. A.D., 48 IDELR 240 (5" Cir. 2007)

The court concluded that the student was not eligible due to OHI. The student’s ADHD did not
result in a need for specially designed instruction. The court observed that “adversely affects
educational performance” is a necessary component of the OHI designation, but that it is not
sufficient to make the child eligible—there still must be a need for special education services:

Therefore, the fact that A.D.s ADHD adversely affects his educational
performance does not necessarily mean that he is eligible for special education
services under the IDEA.

The student did not need those services, and thus was not eligible:
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AISD argues that the district court properly determined that the testimony of
A.D.’s teachers, who observed his educational progress first-hand, is more
reliable than much of the testimony from A.D.’s physicians, who based their
opinions on faulty information culled from isolated visits, select documents
provided by A.D.’s mother, and statements from A.D.’s mother about what she
believed was happening in school. Finally, AISD argues that much of A.D’s
behavioral problems are derived from non-ADHD related occurrences, such as
alcohol abuse and the tragic death of A.D’s brother. Thus, AISD asserts, any
educational need is not by reason on A.D’s ADHD, as required by the statute. We
agree with the district’s argument and find that the district court’s factual findings
were not clearly erroneous.

Comment: 5™ Circuit decisions are always important to us, and this one is no exception. It is
also very timely as school districts struggle to reduce the number of students in special
education by providing better services to the “at risk” population. This case supports the notion
that kids who need special help do not always require “special education.” A.D. had a number
of problems, one of which was an impairment that could have potentially qualified him for
special education. But due to the active involvement of the SST, the boy continued to progress in
the general curriculum, passing from grade to grade without “special education” services. The
evaluation done by the school effectively pointed out the other possible causes of his difficulty,
and the input from the teachers with firsthand knowledge clinched the deal. Note well that the
court did not dispute the fact that the student had a disability that adversely affected his
education. That is not enough to make the student eligible. Note also that the school provided
logical, non-disability related reasons why the student was having some difficulty.

Jackson v. Northwest Local School Dist., 110 LRP
49983 (S.D. OH 2010) Practical Tips:

The District had reason to suspect a student was a (I Establish specific procedures for
student with a_dlsabl_llty beca_use the student was no | vour Rtl team to make referrals to
longer responding to interventions and had behavioral
issues that were severe enough for the student
intervention team to recommend that the parent take
the student to an outside mental health agency. The student was diagnosed with ADHD in 1%
grade and was provided with interventions, including school counseling, 1:1 instruction in the
classroom, pull-out small group instruction, and modifications. The student responded well to
the interventions in 1% and 2" grade, but in 3" grade, the student had increased academic and
behavioral difficulties. The Court found that, because the interventions were no longer resulting
in adequate progress and the team had determined counseling may be needed, the district should
have referred the student to special education. Not only was this a Child Find violation, but the
student intervention team’s knowledge was sufficient to entitle the student to protections in
disciplinary matters; the district had reason to know the student had a disability and was
therefore required to conduct a manifestation determination before expelling the student.

Special Education when a student in
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VIII. If A Parent Requests an Evaluation, Should You Wait Until You Have Rtl Data?
No.

An effective Rtl process may provide appropriate interventions that allow for adequate progress
and thus support a decision of the district not to complete an FIE for special education
consideration, but a parent can request an FIE at any time. 34 C.F.R. § 300.301(b). If a referral
for Section 504 or special education eligibility consideration is made at any time during the Rtl
process, the District should proceed with its normal Section 504 or special education referral
process, while continuing any Rtl interventions. This requires a two-track process in which the
RtlI Team continues to document, assess, graph, monitor and review the students’ response to
general education interventions, and the Section 504 committee or an ARD committee considers
the referral.

Since the RTI data may provide valuable information as part of an initial evaluation for a specific
learning disability, even after an evaluation is requested, it may be appropriate to gather RTI data
concurrently with completing formal assessment, but the timeline for completing an initial
evaluation and considering eligibility is not extended by the RTI process.

From the Judges:

D.A. v. Houston Indep. Sch. Dist., 110 LRP 23150 (S.D.
TX 2009)

Although general education support services are required
prior to referral of a student to special education (19 TAC || One way to address the lack of
§89.1011), it wasn’t appropriate for a district to delay a [| adequate Rtl documentation is to
requested evaluation until interventions were provided. provide interventions and gather
D.A. had been considered at risk since pre-K. In 1% I data related to the interventions
grade, the Intervention Assistance Team (“IAT”)
determined that the student should not be referred for
assessment because the general education teacher had not
“sufficiently documented his problems.” They gave the i
teacher an ABC form to document the student’s behavior. [| 4-6 week period.
Two months later, the IAT team again decided not to
evaluate the student because the teacher ‘“had not
provided sufficient documentation, on the proper forms”
and requested the teacher complete the proper forms.

Practical Tips:

as part of the FIE. Due to the
time limit for completing an FIE,
this would need to be done over a

Key Quotes:

As of October, 2007, all of D.A.’s teachers, from pre-K to first grade, had
expressed concern about his developmental delays and behavior problems. His
mother had expressed her concern to the Crespo administration on numerous
occasions, and his speech therapist had both called and written to the school to
recommend that he be evaluated. The IAT, however, failed to consider this
evidence in October, either because it had not collected accurate information

N
S 02011 Walsh, Anderson RTI Moves Into 2011 Page 20 of 23





about his academic progress, such as his failing first grade report card, or because
it refused to allow [the teacher] to present her observations because they were not

documented on proper forms. ... [T]he lack of communication within HISD and
between HISD and L.A., led to an unnecessary delay in D.A.’s special education
referral.

The Court also found that the District should have given the parent Prior Written Notice of its
refusal to assess the Student.

Student v. Austin I1SD, 110 LRP 49317 (SEA TX 2010).

The diagnostician in the recent Austin ISD case told the parent, “I can’t look at your kiddo until
we try some interventions . . . do a lot of interventions.” Although the Hearing Officer
concluded that the district had met its child find duty, she specifically held that because the
parent had requested an assessment, “the school district had a duty to evaluate the student that
overrode the district’s use of the local district RTI process.”

Letter to Copenhaver, 108 LRP 16368 (OSEP 2007)

Parent consent is not required prior to beginning Rtl as part of an FIE. The review of Rtl data
would be part of a Review of Existing Evaluation Data for which no consent is required. The
sixty day timeline does not begin to run until the district determines that additional evaluation
data is needed and obtains parent consent for the additional evaluation. However, the Rtl
process must not “operate to impede the child’s right to the timely provision of special education
and related services.” Rtl data would be sufficient to determine whether a child is a child with a
disability only in “limited circumstances” because Rtl does not meet the requirements of an FIE.
[Note: If after reviewing Rtl data, the ARD committee determines there is not an educational
need for special education and related services, no FIE would be required. In that situation, the
district must give the parent notice that no additional evaluation data is needed, and the parent
can request an FIE.]

Letter to Combs, 109 LRP 15035 (OSEP 2008)

Rtl cannot be used as the single measure to determine eligibility. Even if the District has a
policy of using Rtl as part of the eligibility determination, the District must expedite the
completion of an initial evaluation when the student has been subjected to a disciplinary change
of placement.
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Myth:

Myth:

Myth:

Myth:
Myth:

Myth:

Rtl Myths

Special education services are better than interventions offered in Rtl.

A student who does not respond to Rtl strategies must require special
education.

Rtl is just for determining if a student qualifies for special education
as an individual with an SLD.

Special education teachers should deliver interventions.
We need parent consent to screen a student for Rtl.

If a parent agrees to Rtl, we don’t need to give the parent Procedural
Safeguards.

N
S © 2011 Walsh, Anderson RTI Moves Into 2011 Page 22 of 23





Sources for More Information About RTI

1. A Campus Guide to Response to Intervention, 2" Ed., Walsh, Anderson,
Brown, Gallegos and Green (including flow charts, step by step
discussion of RTI program development, checklists, forms for data entry,
and forms for communication with parents).

2. Response to Intervention Guidance, 2008-2009 available on the TEA
website.

3. Q&A on Response to Intervention and Early Intervening Services,
January 2007, Office of Special Education and Rehabilitative Services
website.

4, ESC 10 Scientifically Based Research, Educational Service Center,
Region 10 website.

The information in this handout was created by Walsh, Anderson, Brown, Gallegos & Green,
P.C. Itis intended to be used for general information only and is not to be considered specific
legal advice. If specific legal advice is sought, consult an attorney.
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The Basic Special Education Process under IDEA 2004

Here's a brieflook at how a student is identified as having a disability and needing special education and
related services.

.l “Child Find.” The state must identify, locate, and evaluate all
Child is identified as children with disabilities in the state who need special educa-
possibly needing special tion and related services. To do so, states conduct “Child
education and related Find” activities. A child may be identified by “Child Find,”
services. and parents may be asked if the “Child Find” system can
evaluate their child. Parents may also call the “Child Find”
system and ask that their child be evaluated. Or—

Referral or request for evaluation. A school professional may
ask that a child be evaluated to see if he or she has a disabil-
ity. Parents may also contact the child’s teacher or other
school professional to ask that their child be evaluated. This
request may be verbal or in writing. Parental consent is
needed before the child may be evaluated. Evaluation needs
to be completed within 60 days of the parent giving consent.
(If the state has an established timeframe for completing
evaluations, its timeframe is used instead.)

v

o 2 The evaluation must assess the child in all areas related to the
Child is evaluated. child’s suspected disability. The evaluation results will be used
to decide the child’s eligibility for special education and
related services and to make decisions about an appropriate
educational program for the child. If the parents disagree with
the evaluation, they have the right to take their child for an
Independent Educational Evaluation (IEE). They can ask that
the school system pay for this IEE.

v

3 A group of qualified professionals and the parents look at the
child’s evaluation results. Together, they decide if the child is a
“child with a disability,” as defined by IDEA. Parents may ask
for a hearing to challenge the eligibility decision.

Eligibility is decided.

. . 4 If the child is found to be a “child with a disability,” as
Child 18 found eligible defined by IDEA, he or she is eligible for special education
for services. and related services. Within 30 calendar days after a child is
determined eligible, the IEP team must meet to write an IEP
for the child.

Excerpted from Kiipper, L. (2011). Communicating with your child’s school through letter writing
(Parent’s Guide 9). Washington, DC: National Dissemination Center for Children with
N I C H C Y Disabilities (NICHCY). Available online at: http://www.nichcy.org/schoolage/steps/






The Basic Special Education Process under IDEA 2004 (cont.)

Once the student has been found eligible for services, the IEP must be written. The two steps below
summarize what is involved in writing the IEP.

5 The school system schedules and conducts the IEP meeting.

IEP meeting is scheduled. School staff must:

e contact the participants, including the parents;

¢ notify parents early enough to make sure they have an
opportunity to attend;

e schedule the meeting at a time and place agreeable to
parents and the school;

¢ tell the parents the purpose, time, and location of the
meeting;

e tell the parents who will be attending; and

¢ tell the parents that they may invite people to the meeting
who have knowledge or special expertise about the child.

v
o é The IEP team gathers to talk about the child’s needs and write
IEP meetingis hgld the student’s IEP. Parents and the student (when appropriate)
and the [EP is written. are part of the team. If the child’s placement is decided by a
different group, the parents must be part of that group as well.

Before the school system may provide special education and
related services to the child for the first time, the parents must
give consent. The child begins to receive services as soon as
possible after the IEP is written and this consent is given.

If the parents do not agree with the IEP and placement, they
may discuss their concerns with other members of the IEP
team and try to work out an agreement. If they still disagree,
parents can ask for mediation, or the school may offer media-
tion. Parents may file a complaint with the state education
agency and may request a due process hearing, at which time
mediation must be available.

Excerpted from Kiipper, L. (2011). Communicating with your child’s school through letter writing
(Parent’s Guide 9). Washington, DC: National Dissemination Center for Children with
N I C H G Y Disabilities (NICHCY). Available online at: http://www.nichcy.org/schoolage/steps/






The Basic Special Education Process under IDEA 2004 (cont.)

Here is a brief summary of what happens after the IEP is written.

Services are provided.

Progress is measured and
reported to parents.

IEP is reviewed.

v

Child is reevaluated.

/

The school makes sure that the child’s IEP is being carried out
as it was written. Parents are given a copy of the IEP. Each of
the child’s teachers and service providers has access to the IEP
and knows his or her specific responsibilities for carrying out
the IEP. This includes the accommodations, modifications,
and supports that must be provided to the child, in keeping
with the TEP.

The child’s progress toward the annual goals is measured, as
stated in the IEP. His or her parents are periodically informed
of their child’s progress toward achieving the annual goals
(such as through the use of quarterly or other periodic
reports, perhaps issued at the same time as report cards).

The child’s IEP is reviewed by the IEP team at least once a
year, or more often if the parents or school ask for a review. If
necessary, the IEP is revised. Parents, as team members, must
be invited to attend these meetings. Parents can make sugges-
tions for changes, can agree or disagree with the IEP goals,
and agree or disagree with the placement.

If parents do not agree with the IEP and placement, they may
discuss their concerns with other members of the IEP team
and try to work out an agreement. There are several options,
including additional testing, an independent evaluation, or
asking for mediation or a due process hearing. They may also
file a complaint with the state education agency.

At least every three years the child must be reevaluated, unless
parents and the school system agree that a reevaluation is not
necessary. The purpose of the reevaluation is to find out if the
child continues to be a “child with a disability,” as defined by
IDEA, and what the child’s educational needs are. Parents
must give their consent for their child’s reevaluation.

A child may be reevaluated more often if conditions warrant
or if the child’s parent or teacher asks for a new evaluation.

NICHCY
1825 Connecticut Avenue N.W.,
Suite 700
Washington, DC 20009

1.800.695.0285 (Voice | TTY)

202.884.8200 (Voice | TTY)
nichcy@aed.org
wwuw.nichcy.org

NICHCY
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The IDEA requires school districts to provide parents with a meaningful opportunity to
participate in the development of their child’s IEP. While school districts may engage in
activities to prepare for an IEP team meeting, the predetermination of the meeting’s outcome
crosses the legal line and leaves the school district legally vulnerable.

1. What is considered “predetermination” with regard to special education services?

When the public school system “pre-selects” the special education programming or
placement for a child with a disability, prior to and despite the discussion at the IEP team
meeting, the school district has effectively “predetermined” the outcome of the IEP
process.

In 2007, the Ninth Circuit Court of Appeals put it this way in H.B. v. Las Virgenes, 48
IDELR 31 (9" Cir. 2007), on remand 52 IDELR 163 (C.D. Ca. 2008), aff’d 54 IDELR 73
(9™ Cir. 2010):

Predetermination occurs when an educational agency has made its
determination prior to the IEP meeting, including when it presents one
placement option at the meeting and is unwilling to consider other
alternatives.

In Deal v. Hamilton County Bd. of Educ., 42 IDELR 109 (6th Cir. 2004), cert. denied,
110 LRP 46999, 546 U.S. 936 (2005), on remand, 46 IDELR 45 (E.D. Tenn. 2006), aff'd,
49 IDELR 123 (6th Cir. 2008), the 6™ Circuit Court of Appeals analyzed the issue of
predetermination when it first considered the methodology offered by the school for a
student with autism:

The facts of this case strongly suggest that the School System had an
unofficial policy of refusing to provide one-on-one ABA programs and
that School System personnel thus did not have open minds and were not
willing to consider the provision of such a program. This conclusion is
bolstered by evidence that the School System steadfastly refused even to
discuss the possibility of providing an ABA program, even in the face of
impressive results. Indeed, School System personnel openly admired and
were impressed with Zachary's performance (presumably attained through
the ABA program), until the Deals asked the School System to pay for the
ABA program. Several comments made by School System personnel
suggested that they would like to provide Zachary with ABA services, i.e.,
they recognized the efficacy of such a program, but they were prevented
from doing so, i.e., by the School System policy. The clear implication is
that no matter how strong the evidence presented by the Deals, the School
System still would have refused to provide the services. This is
predetermination (emphasis added).

While it should be noted that the District Court in Deal v. Hamilton County Bd. of Educ.,
46 IDELR 45 (E.D. Tenn. 2006), subsequently determined that the district's eclectic





program for the student with autism was substantively appropriate and the 6th Circuit
affirmed, the lesson taken from the case regarding predetermination is important.

Can predetermination result in the denial of a Free and Appropriate Public
Education (FAPE) to the student?

Yes. The 6" Circuit in Deal earlier made clear that “[a] procedural violation can cause
substantive harm when it seriously infringes upon the parents' opportunity to participate
in the IEP process,” citing Bd. of Educ. of the Hendrick Hudson Cent. Sch. Dist. v.
Rowley, 533 IDELR 656 (U.S. 1982) ("Congress sought to protect individual children by
providing for parental involvement ... in the formulation of the child's individual
educational program.™).

“...Because the School System deprived the Deals of a meaningful opportunity to
participate, the predetermination amounts to denial of a FAPE for Zachary.”

What types of statements made by school personnel can result in a finding of
predetermination against the public school district?

In reviewing whether the school system had an “unofficial policy” of refusing to consider
the Lovaas style ABA methodology for students with autism and of “pre-selecting” the
services for students, regardless of individual needs,” the Administrative Law Judge in
the underlying Deal case found the following important:

» A special education supervisor met with the parent prior to the IEP team meeting
and outlined various programs for students with autism, omitting any reference to
the Lovaas style ABA methodology

» A school representative at an IEP team meeting told the parents that there were
things she would like to provide the student but that the school system could not
provide the same services for every child, and on one occasion stated that she
wished people would “pay their taxes” so that the school could provide ABA for
the student

» The special education supervisor told the parents that they could not ask questions
during an IEP team meeting.

» School personnel informed the parents that the “powers that be” were not
implementing ABA programs

In the Las Virgenes case, the statements of an assistant superintendent at the IEP team
meeting were sufficient to warrant a finding of predetermination. In that case, the team
was considering whether to bring a student back to the public school district from a
private school placement. The court found the following statement by the assistant
superintendent, in opening the meeting, significant:





"Okay, so what we'll be doing today is going through the assessment
results and then we will talk about those goals and objectives. And we'll
talk about how we can meet those goals and objectives, program services -
- that discussion -- then we'll talk about a transition plan.”

The court further noted the following:

When counsel for the parents questioned the meaning of the term
"transition plan,” [the assistant superintendent] explained they would talk
about "what can we do to make a smooth transition between what's
happening now and what our offer is" (emphasis in original).

Ultimately, the court ruled that such statements were evidence of predetermination and
ruled against the public school district. The 9™ Circuit Court of Appeals affirmed that
decision.

But if the parents participated in the IEP team meeting—doesn’t that prove that the
school district did not predetermine the outcome?

Not necessarily. The question is whether the parents’ opportunity to participate was
“meaningful”. In considering this issue, the Third Circuit Court of Appeals noted that
meaningful participation was demonstrated in the following case when a public school
district considered parents’ suggestions and incorporated, at least in part, those
suggestions into the IEP document. Key quote:

The [parents] were presented with a draft IEP at a meeting on August 16,
1990. The [district]’s draft IEP was discussed, and the [parents] made
several suggestions as to how the plan might be changed...The [district]
considered the [parents]’ suggestions and incorporated some into the IEP...
Although the [parents] ultimately did not sign the revised IEP, there was
clearly more than after-the-fact involvement here. The record indicates
that the [parents] had an opportunity to participate in the IEP formulation
process in a meaningful way.

Fuhrmann v. East Hanover Bd. of Educ., 19 IDELR 1065 (3d Cir. 1993), rehearing
denied, 110 LRP 65930, No. 92-5218 (3d Cir. 1993)(emphasis added).

If the parents are denied the opportunity to ask questions during the IEP team meeting, or
if the parents propose items for discussion that are summarily disregarded by school staff,
such can constitute evidence that the parents have not been provided the opportunity to
participate in the meeting in a meaningful way.

Also, see the following excerpt from H.B. v. Gloucester Township School District et al,
55 IDELR 224 (D. N.J. 2010):





Defendants argue that the parents were present at each of the IEP
meetings...This is undisputed but is not enough to satisfy the procedural
requirements of the IDEA. Defendants further argue that the parents
“were provided the opportunity to participate in discussions about the
educational program and they offered opinions as to the plan being
established for H.B." (Id.) Even if true, this conclusory statement, made
without any citation to the record or evidentiary support, does not establish
that the parents were allowed the opportunity to meaningfully participate
in the decision-making process as is required by the IDEA...

Plaintiffs have shown that for each of the IEPs before the Court, the
School District had come to definitive conclusions on H.B's placement
without parental input, failed to incorporate any suggestions of the parents
or discuss with the parents the prospective placements, and in some
instances even failed to listen to the concerns of the parents. It is clear
from the evidence before the Court that the IEPs were predetermined, and
therefore the School District denied the parents any meaningful
participation in the development of the IEPs in violation of IDEA.

What is the difference between “preparation” and “predetermination”? Is it legally
“okay” to prepare for the IEP team meeting in advance?

Preparation for an IEP team meeting by school district staff members will not result in a
finding of predetermination where school personnel remain committed to allowing the
parents an opportunity to meaningfully participate in the IEP process.

For example, in T.P. and S.P., on behalf of S.P. v. Mamaroneck Union Free School
District, 51 IDELR 176 (2d Cir. 2009), the Circuit Court of Appeals ruled for the school
district, reversing the District Court in a case alleging “predetermination.” Prior to the
IEP team meeting, the school’s expert on autism reviewed the independent evaluation
obtained by the parents and prepared a chart comparing the IEE recommendations with
her own. There was at least some discussion about the matter between the expert and the
chair of the IEP team. The parents alleged, and the District Court found, that this was
“predetermination.”

The Circuit Court disagreed. Key Quote:

Even if there was such discussion, [referring to the meeting between the
expert and the team chair before the meeting] this does not mean the
parents were denied meaningful participation at the meeting. IDEA
regulations allow school districts to engage in ‘preparatory activities....to
develop a proposal or response to a parent proposal that will be discussed
at a later meeting’ without affording the parents an opportunity to
participate. See 34 CFR 300.501(b)(1) and (b)(3). Mamaroneck’s
conduct was consistent with these regulations.





Does that mean that parents are entitled to attend every meeting concerning their
child that is held at school?

No. “A meeting [to which a parent is entitled to notice and has a right to attend] does not
include informal or unscheduled conversations involving public agency personnel and
conversations on issues such as teaching methodology, lesson plans, or coordination of
service provision. A meeting also does not include preparatory activities that public
agency personnel engage in to develop a proposal or response to a parent proposal that
will be discussed at a later meeting.” 34 C.F.R. §300.501(b)(3).

As a practical matter, then, what can school personnel do to ensure that the
parents’ participation at the IEP team meeting is “meaningful”?

First, keep an open mind at the meeting. Remember, answers such as “we’ve never
done it that way before,” or “we don’t do that here,” or “you can suggest it, but that
doesn’t mean we have to provide it,” can get the school district into trouble if the parents
later challenge that they were denied the important procedural safeguard of participation
in the development of their child’s IEP.

Second, use an agenda to guide the IEP team meeting. When preparing the agenda for
the IEP team meeting, always include a statement on the face of the agenda that parents
are encouraged to participate throughout the process, asking questions and voicing
suggestions and/or concerns.

Third, consider carefully proposals made by parents. Don’t automatically discount
those proposals or suggestions. Consider them. While not every suggestion made by the
parents must be adopted, those suggestions do need to be considered.

Fourth, don’t automatically discount the suggestions/recommendations made by
parents’ experts/outside evaluators. Once an IEE report has been furnished to the
school district, the IEP team must consider the results of that evaluation. Statements such
as “no matter what the independent evaluator says, the District has already decided what
the program will be,” or “we are refusing the outside report,” can be used later against the
school district as evidence of predetermination.

Fifth, keep good documentation (see below).

So we don’t have to adopt every suggestion made by the parents to be able to defend
a claim of predetermination?

No. The school need not adopt every suggestion; however, the school is charged with
reviewing those suggestions made by parents.

As noted by the 8" Circuit Court of Appeals:





Blackmon v. Springfield R-XII School District, 31 IDELR 132 (8" Cir. 1999), rehearing

A school district's obligation under the IDEA to permit parental
participation in the development of a child's educational plan should not
be trivialized. See Rowley, 458 U.S. at 205-06 ("It seems to us no
exaggeration to say that Congress placed every bit as much emphasis on
compliance with procedures giving parents and guardians a large measure
of participation at every stage of the administrative process . . . as it did
upon the measurement of the resulting IEP against a substantive
standard.").

Nevertheless, the IDEA does not require school districts simply to accede
to parents’ demands without considering any suitable alternatives. In this
case, the record shows that the School District considered both the
possibility of providing Grace with in-home instruction and the possibility
of reimbursing her parents for the cost of educating her at home through
the Institutes, but rejected these options on the ground that they would not
provide her with sufficient interaction with other children. The School
District's adherence to this decision does not constitute a procedural
violation of the IDEA simply because it did not grant Grace's parents'
request. For these reasons we agree with the hearing panel's determination
that the School District did not deprive Grace's parents of their procedural
rights.

denied, 110 LRP 65933, No. 99-1163 (8th Cir. 2000).

How can we establish that school personnel did not predetermine the outcome of the

IEP team meeting?

Ask yourself this question:

When preparing documentation of the meeting or the prior written notice of the decisions
reached, use language that clearly reflects the efforts of the school district in this regard.

Examples:

» “The team discussed  possible placements and the pros and cons of each.”

» “The chair asked the parents what alternatives they would like the team to consider.”
» “The team agreed to in response to parental input.”

» “The parentsaid  and in response, the team decided

If an administrative law judge were to review the
documentation of the IEP team meeting in the future, would that individual be able to
tell—solely from the document—that the school district kept an open mind and provided
the opportunity for the parents to meaningfully participate in the development of the IEP?
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Remember, only the IEP team can make decisions regarding the IEP. Using statements
such as the “school decided to ” can result in a finding of
predetermination. Thus, avoid statements (both oral and written) such as:

» “The school has developed the IEP and is presenting it to the parents today.”

v" Consider instead, “the purpose of the team meeting is to develop the student’s
IEP.”

» “This meeting is to change the student’s placement from to

v Consider instead, “the team will today consider the student’s placement in the
LRE, considering a continuum of placement alternatives.”

» “The district rejects the report of the independent evaluator.”

v Consider instead, “the team has reviewed and considered the IEE report and
determined no changes to the IEP are needed,” OR “the team has adopted the
following recommendations made by the outside evaluator...”

Let’s look at some additional cases that provide guidance.
Hjortness v. Neenah Joint School District, 48 IDELR 119; 508 F.3d 851 (7™ Cir. 2007).

The Circuit Court ruled for the school, holding that the IEP was properly developed
despite the fact that the school added goals to the IEP after the meeting. Moreover,
the district had not “predetermined” placement. The IHO ruled against the school on
the “predetermination” issue, but the court reversed. Key Quotes:

Considerable time was spent in multiple IEP conferences at which
Joel’s parents and their advocate participated. At several times during
these conferences, the team attempted to set specific goals and
objectives, but the Hjortnesses insisted that ‘the issue on the table [was
whether the school district would] pay for [Joel] to be at Sonia
Shankman where he needs to be.” The school district arguably should
have held a second IEP meeting to review the goals and objectives that
were not discussed at the meeting. However, this procedural violation
does not rise to the level of a denial of a free appropriate public
education. The record does not support a finding that Joel's parents’ rights
were in any meaningful way infringed.

In this case, it is not that Joel’s parents were denied the opportunity to
actively and meaningfully participate in the development of Joel’s IEP; it
was that they chose not to avail themselves of it. Instead of actively and
meaningfully participating in the discussions at multiple IEP meetings, the
Hjortnesses refused to talk about anything other than ‘[whether the school
district would pay for [Joel] to be at Sonia Shankman where he needs to





be.” As a result, the school district was left with no choice but to devise a
plan without the meaningful input of Joel’s parents. Under these
circumstances, the parents’ intransigence to block an IEP that yields a
result contrary to the one they seek does not amount to a violation of the
procedural requirements of the IDEA. To hold otherwise would allow
parents to hold school districts hostage during the IEP meetings until the
IEP yields the placement determination they desire.

Predetermination?

Recognizing that we owe great deference to the ALJ’s factual findings, we
find that the IDEA actually required that the school district assume public
placement for Joel. Thus, the school district did not need to consider
private placement once it determined that public placement was
appropriate.

Comment: Reading this case, it is difficult to escape the conclusion that the court simply
did not approve of the way the parents pursued this matter. The court clearly believed
that the parents were unreasonable and intransigent.

There was a dissenting opinion. That judge relied on the factual findings of the ALJ and
concluded they were not clearly erroneous. Those findings were 1) that the district had
its mind made up about placement before the IEP meeting; and 2) that most of the IEP
goals were added to the IEP after the meeting, thus depriving the parents of meaningful
input.

Drobnicki v. Poway USD, 53 IDELR 210 (9" Cir. 2009).

The District scheduled the IEP meeting without asking the parents about their
availability. The parents informed the District that they were unavailable on the
scheduled date and wanted to reschedule. The District did not contact the parents to
arrange an alternate date; however, the District offered to let the parents participate by
speakerphone. Whether the parents actually had a conflict does not matter, according to
the Court. The Court found that the offer did not fulfill the district’s affirmative duty to
schedule the IEP meeting at a mutually agreed upon time. Key Quote:

The use of [a phone conference] to ensure parent participation is available
only “if neither parent can attend an IEP meeting.” The District’s
procedural violation deprived the parents of the opportunity to participate
in the IEP process and denied the student FAPE.

J.N. v. District of Columbia, 53 IDELR 326 (D.C. 2010).
The court held that the district denied the parent the opportunity to have meaningful

participation at the IEP Team meeting by conducting the meeting without the parent and
at a time the parent had objected to. The district sent three notices, proposing alternate





dates, and received no response from the first two. So the third notice stated when the
meeting would be held. The parent responded to the third notice with phone calls asking
that the meeting be rescheduled, but the district did not do so. The federal district court
pointed out that 1) the September 21 date was never agreed to; 2) there was no evidence
that the parent could not be convinced to attend the meeting; and 3) the parent made
“timely, diligent and reasonable efforts to reschedule” the meeting. The court thus
concluded that the school had effectively eliminated the parent’s ability to participate.
The court noted that this was a procedural error that “undermine[s] the very essence of
the IDEA.”

J.G. v. Briarcliff Manor Union Free School District, 54 IDELR 20; 682 F.Supp.2d 387
(S.D.N.Y. 2010).

The parents were not denied the opportunity for meaningful participation, even though
the school held a meeting without them. As soon as the school found out that the parents
were dissatisfied with the proposed IEP the school attempted to set up an IEP Team
meeting. The parents asked that the meeting be postponed, but the district was unwilling
to do so due to the pending start of school and the requirement to have an IEP in place at
that time, but the school offered to include the parents by telephone and to have another
meeting in September. The court found that the school acted reasonably and did not deny
the parents the opportunity to participate.

Comment: The court also noted that the parents had made the decision to put the child in
private school prior to informing the school of the dissatisfaction with the proposed IEP.
It is also interesting to note that the IEP in question was discussed at an IEP Team
meeting attended by the parents on June 13, but the proposed written IEP was not
actually developed at that time. It was done after the meeting and then sent to the parents
on July 22. The court pointed out that “there is no legal authority requiring parental
presence during the actual drafting of the written IEP document.”

K.L.A. v. Windham Southeast Supervisory Union, Dummerston School District, 54
IDELR 112 (2™ Cir. 2010) (Unpublished).

The parents claimed that they were excluded from discussions about their daughter’s
placement. The Court explained that the term “educational placement” only encompasses
the student’s placement on the LRE continuum. The IEP determined placement in a
public high school’s life education program. The district had the exclusive right to
decide the specific location of the student’s services. Key Quote:

We also remain unpersuaded by the parents’ argument that they were not
afforded the opportunity to weigh in on K.L.A.’s educational placement.
The record amply reflects the tremendous amount of access and input the
parents enjoyed throughout the IEP-development process. It also starkly
demonstrates — as both the Hearing Officer and the district court found —
that it was the parents themselves who, by categorically opposing any
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placement at BUHS ... and developing a completing IEP, rendered
impossible a fully collaborative experience.

KaD v. Solana Beach School District, 54 IDELR 310 (S.D.Cal. 2010).

The court affirmed the ALJ’s ruling that the IEP was not predetermined. Prior to the
meeting, the special education director had expressed her concern that the parties would
not be able to come to consensus, but this was not sufficient to show predetermination.
Key Quote:

A review of the IEP meetings indicates that the conflicting
recommendations were discussed at the May 11, 2007, and June 13, 2007,
meetings.....Indeed, after reading the transcripts, this Court was left with
the impression that Student’s mother was a welcomed and active
participant in the IEP discussions.

S.T. v. Weast, 54 IDELR 83 (D. Md. 2010).

The court found that the administrative law judge did not err in determining that the
school district had not predetermined the number of hours the student required in a self-
contained placement.

Here, the parents of the disabled child in question argue that their child
was denied a FAPE because the school significantly impeded their
opportunity to participate in the decision-making process when MCPS
allegedly changed the number of hours S.T. needed in self-contained
classrooms between the May and July IEP meetings to fit a public school
placement, an unlawful process known as predetermination.

... The parents rely heavily on their contention that the May meeting ended
with a consensus that S.T. needed thirty hours of self-contained special
education that was suddenly, and without substantive discussion, changed
in the July meeting, in which only one Brooke Grove representative who
had personal knowledge of S.T. attended. They essentially argue that this
procedural error by itself is a denial of a FAPE, and that the ALJ ignored
the gap in the credibility of MCPS' witnesses. However, the Fourth Circuit
requires the procedural violation to actually interfere with the parents’
ability to participate in the educational development progress. The ALJ
found that the parents and their advocate attended the July meeting, and
were able to reassert their position that S.T. required a fully self-contained
program that was not agreed to by MCPS team members.
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S.A., a Minor, by and through L.A., Guardian Ad Litem v. Exeter Union School District,
110 IDELR 69145 (E.D. Cal. 2010).

On appeal, the District Court was asked to decide whether the IEP denied a student with
autism FAPE because the school district allegedly predetermined an offer of behavioral
services without allowing the student and the student’s mother meaningful participation
in its development. Although the district previously had agreed with the parent to contract
with an outside provider for behavioral services for the student, the Superintendent of
Schools subsequently allowed the contract with the outside provider to lapse.

The Superintendent expressed concern about contracting out services for which the
school district remained legally responsible. While the contract was not renewed, the
school district continued to pay the outside provider to serve the student for several
months. The parent subsequently requested a special education due process hearing,
arguing in part that the school district predetermined the behavioral services.

The court disagreed, holding that the evidence demonstrated the district did not
predetermine the student’s behavioral services.

Although District chose not to renew its contract with [the outside
provider] prior to the October 7, 2008 IEP, and that decision was made
outside of an IEP, there is no evidence that the offer made to Student was
predetermined. On the contrary, District continued to pay for [the outside
provider] to provide Student behavior supervision services from July 1,
2008 through the October 7, 2008 IEP meeting. Thus, although District's
contract with [the outside provider] was not renewed, there is no
indication that District intended to terminate Student's services provided
by [the outside provider] unilaterally. Additionally, the parties stipulated
that at the end of the October 7, 2008 IEP, District's attorney told Mother
and her attorney that District's offer would not go into effect without
parental consent. This further supports the ALJ's conclusion that the IEP
offer was not predetermined and that the October 7, 2008 offer allowed
parental participation.
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D THIS IS THE TIME FOR THE MODERNIZATION AND IMPROVEMENT OF
OUR WORK

A) THERE IS A CALL FOR CHANGE

A change in:

|:> How children are taught.

|:> How teachers are prepared.

|:> How children are identified for special education.
|:> How we use research for informing instruction and behavior.
---- And if I may be so bold ----
:> How to get along and build positive, productive relationships.
B) IMAGINE THIS
1) You’re a mouse running across an elaborately decorated rug.
a) The ground would merely be a blur of shapes and colors.
b) You could spend your life...going back and forth,
¢) Studying an inch at time...and never see the patterns.
2) Like a mouse on a Persian carpet,
a) We painstakingly excavate our relationships and
b) Easily might miss the whole for the parts.
3) We need to see the big picture...the whole relationship.
a) High above...a step away,
4) If there’s anything to be seen...

a) It’s in our common interests.
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5) Mental pictures taken from a distance take on a whole new meaning.
a) We need to step back from ourselves.
O BUT MOST OF US DO NOT FULLY SEE THIS TRUTH...LIFE IS
DIFFICULT
1) Some moan...more or less.
a) Incessantly, noisily or subtly...

b) About the enormity of their problems...their burdens, and their
difficulties.

2) Asif life...were generally easy...or...
a) Should be easy.
3) They voice the belief that their own difficulties.
a) Represent a unique kind of affliction that should not be.
b) And that...somehow...has been especially visited upon them.
4) It has not...
a) Life is difficult for all of us.
5) This is not a complaint...but a report —

a) Relationships have our attention in many ways that they
never did before,

b) And we find it tougher and tougher to focus our loyalties.

6) Tougher to know how to belong...

C) Or...to want to belong.
7) There are individuals who we encounter in our work,
a) Who manage to change the nuances and subtleties of debate.
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8) Into black /or white rigidities.

a) With the personal derogation of those who dare to disagree.
9) Distancing themselves in many impersonal ways.
a) Continued partial social attention.

10)  Most of us gravitate toward things that mean something to us,
a) And for most of us...that is people.

11)  But if people don’t anchor meaning for you,
a) Then you seek something else that does.

12)  Often times...that is a particular position...
a) Methodology or worldview.

b) And that is a problem....a dilemma of epic
proportions.

> 3 Positional conflict/continuum of no chance.

M Principled conflict/continuum of chance.

II) GETTING IN THE WAY...OF GETTING ALONG

A) PREMATURE JUDGMENT

1) The great enemy of perception, and thus of accurate predictions, is
1 judgment.
a) Judgments are the automatic pigeonholing of a person or situation
2) Some of the characteristics are familiar to the observer.
a) Whatever those characteristics meant before...it must mean now.
3) A negative sentiment can override proper analysis,
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a) People draw lasting conclusions about each other,
* Even if someone does something positive.
b) It might be a selfish person...doing a positive thing.

B) CONTEMPT

1) Contempt is qualitatively different from criticism.
2 a) Criticism is a global condemnation of an individual’s character.
If I say.

“You are really selfish and insensitive”
b) Contempt is any statement made from a higher level.
If I say,

“You couldn’t possibly understand what I mean.”

2) Contempt is special.
a) If you can measure contempt,
b) You don’t need to know anything else about a relationship.
3) Contempt is an intention to harm.
a) But an intent to harm is not confined to cases where there is a

definite purpose to harm.

4) Inflicting harm and a calculation to cause harm.
a) Are the same in interpersonal relationships,
b) Regardless of whether harm results or not.
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O) OUR THINKING

1) The more interesting part is not about what people think...but about
3 how they think.

a) We often listen to our own ambivalence.
2) Everything a person does is created twice.

a) Once in their mind.

b) Once in the execution.

3) “We struggle to strike the right balance between preserving our
existing worldview.

a) And rethinking core assumptions about each other.”

D) THINKING THAT SOLVING THE PROBLEM...IS THE PROBLEM

1) Most communication is carried out on two levels,

a) The verbal level
b) The emotional level.

2) The verbal level,

a) Contains those things which are socially acceptable to say,
b) But it is used as a means of satisfying emotional needs.

3) The emotional level.
a) A means of satisfying emotional needs.

4) When people feel they have not been heard and understood.
a) They can’t focus on what you’re saying.
5) Listen to words...but

a) Pay attention to feelings.
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III) LET’S GET RIGHT TO IT...

A) SOME PEOPLE

1) Can make you mad.
a) They are experienced in getting people to dislike them.

2) Difficult people have an excellent sense of their own personal
wellbeing.

a) They can tear your heart apart looking for self-gratification.

3) They define behavior by constructs...

a) Using names or labels that are inherently
judgmental.
b) These constructs are often vaguely described.
1) Most often operationally useless...and emotionally
charged.
4) They aggressively defend positions and personal beliefs.

a) Whether they know anything about them or not.

5) Most of us choose not to engage in a debate with them in order to
avoid conflict.

a) Why?

B) THEY USE ANGER

1) Anger, like fire, is dangerous.
a) It is a tantalizing enemy.
b) It has an undeniable pull.
c) It lures you close...dares you inside.

2) In order to understand anger,

a) You must look beyond anger’s hypnotic face.
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3) The emotion of anger is one thing.
a) The geometry of anger is another.
4) It grows and dissipates in volatile stages:
a) The incipient phase...anger is born.
b) The rollover...combustible emotions accumulate, then

explode into a rolling anger.

C) The free-burning phase...maximum...continuous
destruction.
d) Then flashover...the individual becomes superheated to

the point of simultaneous ignition.

e) Finally the smoldering phase...the after effect....the
negative and poisoness air.

5) You have to be wary of the back draft.

a) Anger in a tightly confined social environment...cycles through
phases.
b) Depleting the available good...while settling into a brooding
status.
6) The individual groans for air,
a) If you stick your opinions and emotions into the mix,

b) You’ll be blown across the yard...
) Like a flaming marshmallow out of a blast furnace.
) EVERYONE HAS PROBLEMS
1) Most people who seek help from someone like me.
a) Are suffering from disorders of responsibility.
2) They have opposite styles of relating to the world and its problems.

a) Some assume too much responsibility.
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b) Some not enough.
3) When we are in conflict with the world.
a) Some assume that they are at fault.

b) Others assume that the world is at fault.
4) As might be imagined,
a) Those who assume responsibility for their difficulties,
b) Are easy to work with.
5) Those who are unwilling to assume responsibility.
a) Don’t see themselves as the source of their problems.
6) They see the world,
a) Rather than themselves as being in need of change and
b) Therefore fail to recognize the necessity for self-examination.
7) When individuals blame someone...or something else —
a) Problems persist.

b) Nothing can be accomplished.

IV)  EIGHT COMMON REASONS THAT MAKE PEOPLE RESISTANT

A) FEAR OF THE UNKNOWN - Individuals not sure what they are to do - creates
anxiety.

B) LACK OF POWER - When individuals feel powerless, they resist whatever it
is that makes them feel that way.

Reflections of power, who has it and who doesn't (Black, J. A., and
English, FW., 1991).

a) Power is not a thing or a state; it is a perception of relationships.

b) Power diminishes with use.
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®)

D)

E)

C) Power erodes and increases exponentially.

Sources of power and how it is used.

a) Legitimate power - derived from an individual position in the
structure.
b) Reward power - control over and administration of records,

promotions, raises, etc.

c) Coercive power - ability to punish.

d) Expert power - based on a special ability, expertise or knowledge
base.

e) Referent power - based on a person's attractiveness or appeal, i.e.
charisma.

f) Information power - ability for an individual to gain information

about particular issues or activities.

INERTIA - People don't want to change.

HABIT

1) Knowledge
2) Attitudinal
3) Behavioral
4) Organizational

LACK OF SELF INTEREST - Not inclined to see group benefit if not
personalized.

1) Lack of awareness.

2) May pay attention only to those things that support their view.

AVOIDING CONFLICT
1) Conflict is avoided at all costs.
2) Conflict creates anxiety, frustration, resentment.
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F) FAILURE TO COMMUNICATE

1) Convey information.
a) Manage ambiguities and make sense of the world.

b) To build relationships.

% Communication is more than what is spoken.
% Identify clues by our presence, posture, gestures, tone and
rhythm.
2) Communication distortion.
) a) Attributes of the receiver.
b) Selective perception.
) Semantic problems.
% Words and phrases so general or abstract they invite varying
interpretations.

% Technical language.

TIME

G) ESCALATION OF COMMITMENT

1) Typically the individual is defensive and does not want to hear that he
might be wrong.

% Social progression, other people's careers get staked to a course of
action even if it is wrong. They think they'll have to defend it or
they'll lose their job.

% Truth is if someone fights, it does not matter whether the cause is

real or imagined. It is just as much a fight.

2) The longer the wait for intervention, the further back you go.
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% The phenomenon of delayed intervention happens most often when
there is a high emotional attachment.

% Response tends to focus on anger. They can no longer tolerate
the situation.

v Predictable: a much harder intervention.

H) THAT'S JUST THE WAY THEY ARE

1) People may resist change for fear of what others will think.

2) Understand past behavior. Why people behave as they do.

a) What motivates them?
b) What patterns of behaviors are characteristics of them?
3) Predict future behavior. How are they going to behave?

V) THE ART OF PARTNERING

» COOPERATIVE AND COLLABORATIVE INCREMENTALISM 4

A) COLLABORATION/NOT CONSULTATION
1) Shared responsibility.
a) Division of labors.
b) More heads are better than one.
¢) Working towards a common goal.
2) Improve communication.
a) Develop a joint plan proactively.
b) Creative use of communication options.

¢) Teach us your language.
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d) Learn our language.

3) Assuming that many people have pieces of the answer and together
can craft a new solution.

B) THINKING POINTS

O Participants work together toward common
understanding.

Listening to understand, find meaning and agreement.
Seeing all sides of an issue.

Admitting that others’ thinking can improve one’s own.
Searching for strengths and value in others’ positions.

Discover new options.

O O O O O 0O

Make a prediction of misunderstanding.

VI) CORE PRINCIPLES TO REACH THE TRUTH

A) USE AND ENJOY HUMOR

1 1) Humor creates feelings of likeability.
a) Like me...there is a chance you’ll like what I have to say.
2) People will accept your ideas much more readily.
a) If you tell them Benjamin Franklin said it first.
David H. Comins
3) Humor projects confidence.
a) Humor projects an invulnerability.
4) Humor protects feelings.
a) Spare embarrassment, guilt, fear or other negative emotions

triggered by a tense situation.
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5) Humor permits participants to save face.
a) Humor offers a way of backing down and disengaging from an
otherwise downward spiraling conflict cycle.
6) Humor redirects emotions and the behavior.
a) Humor offers a bridge or transition to new more constructive

feelings and behavior.

7) Humor is more likely to be seen as an important
personality trait.

a) Professionals who are “naturally” funny often use it without
thinking.
8) Humor can be both a trait and an intervention.
a) With reflection, perhaps they can use this strength for more

strategic purposes.
b) For those with a less well-developed sense of humor, it may be
possible to “teach” the use of humor as an intervention to further

educational and treatment goals.

B) BE MORE FORGIVING

p) 1) It is easier to forgive when you know someone’s circumstances —

a) Their home...their neighborhood...their life.

b) Pay attention to it...ask about it.

2) One of the most lasting pleasures you can experience,
a) Is the feeling that comes over you,
3) When you genuinely forgive a negative or difficult person.

a) Whether they know about it or not.

@) REDEFINE WRONG

1) No one is wrong.

a) At most someone is uninformed.
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2) If you think someone is wrong.
a) Either you are unaware of something...or they are.

b) You had best find out what they are looking at...or looking for.

3) You’re wrong” operationally means
a) “I don’t understand you” —
b) I’m not seeing what you’re seeing.

D) LOOK AT CRITICISM OBJECTIVELY

4 1) Rather than resisting criticism,
a) Invite it.
2) When someone asserts their position,
a) Do not reject them.
3) When someone attacks your ideas,

a) Don’t defend them.
4) Instead of asking them to accept or reject an idea,

a) Ask them what’s wrong with it.

E) NEVER YIELD TO PRESSURE

5 1) Pressure can take many forms;
a) An intimidation,
b) A threat,
) A manipulative appeal of trust,

d) Or a simple refusal to budge.
2) The greater danger...however,

b) Is that you are too committed to reaching an agreement.
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F)

G)

DEAL WITH RESISTANCE

1) Change resistance by accepting it.

a) Express interest and curiosity in the other person’s view.
2) Look for areas of agreement.

a) Agree with feelings if you can’t agree with ideas.

b) Find something they are right about and move to the next step.
3) Identify the problems before they do.

a) -“If I were in your position, I might be feeling....”

4) Ask what it would take to convince them that the proposed change is in
their best interest.

a) -What needs to happen for you to be convinced?
5) Play devil’s advocate.

a) -“If I were in your position, I would think/feel (this way); if you
were in my position, how would you think/feel?”

TRUST YOUR HEAD... “CRY BELOVED COUNTY”
Read this passage with me:

This is almost the last thing his son had done. When at this moment, it is this very
word that hung in the air, he got up and had gone down the stairs to his death.

If one could have cried then, don’t go down, if one could have cried stop... there
is danger. But there was no one to cry.

No one knew then what so many knew now. That these thoughts were
unprofitable.

It is our habit to dwell on what might have been, but what could never be.
There is no point in imagining that if one had been there...

One could have prevented the thing that happened...only because it had not been
prevented.
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H)

It is the pain that did that...that compelled one to these unprofitable thoughts.

You want to understand what is occurring...not to desire what is no more
accessible to desire.

1) We have to compel ourselves to understand our thoughts.
a) With our head and not just our heart,
b) So that we can understand those thoughts.

2) Do you really think there is anything more profoundly true about
your interpretation of a situation,

a) When you are in bed,
3) Than there was,
a) When you were in the middle of it...in the afternoon?

BET ON ENGAGEMENT OVER MANDATE AND PERSUASION

1) Encourage Difficult Public Exchanges.

a) Trust is built by dealing with the difficult issues early and
publicly.

b) Create room for doubt and cynicism right in the beginning.
2) Put Real Choice on the Table.
a) Commitment comes from having choice.

b) Resist the temptation to package the whole solution early in the
name of speed.

¢) There are always several right answers to every question.

3) Encourage dialogue.

a) Void of blame, history, negative attention.
4) Structure the conversation toward:

a) Personal responsibility,
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b) Questions of purpose and meaning.
5) Address conflict.

a) Mine moments of tension for insight.
I) STAFF DEFENSES ARE NOT TO BE DENIED

9 1) In fact, they need clear expression.

a) Resistance masks competence.
2) Defenses and resistance.

a) A sign that you have touched something important and
valuable.

b) Simply coming out in a difficult form.

Introspection.

a) Determine your own ability to
handle a tough situation.

b) Can you establish plan of
action to address the concern?

C) Is it appropriate to get other
people involved?

d) What insights do you have?

NA van nindarctand tham?

D) WORK WITH ANGRY PEOPLE

1 0 1) People use anger for a variety of reasons.

a) How do you deal with your anger?
2) Give the person time to calm down.

a) Allow them to vent if necessary.

You stay calm.
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b) Show sincere interest in the problem and the person.
) Acknowledge the importance of the issue.

3) Try to capture their message and reflect their feelings.
a) Acknowledge their right to feel as they do.

b) Avoid a head on fight but let them know you cannot be
intimidated.

4) Use I messages.
a) Me.
5) Look for areas of common interest or agreement.
a) Build on a commitment to find a solution.

b) Communicate in a supportive manner.

Be friendly afterward.

VII) FINAL INTROSPECTION

A) SEPARATE THE RELATIONSHIP FROM THE SUBSTANCE
1) Substance versus the relationship.

b) Deal with the people problem.

c) The relationship tends to become entangled with the problem.
d) Arguing over a position puts the relationship and substance in
conflict.

2) Prevention Works Best

a) The best time for handling people problems is before they become
people problems.
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b) Build a working relationship.

C) Face the problem, not the people.

3) Build relationships on:

a) Accurate Perceptions: need to understand how the other person
thinks. Put yourself in their shoes.

b) Appropriate Emotions: need to recognize and address them at
every level of discussion. _Don’t let them take control of the
discussion.

c) Clear Communication: listen to what is being said; speak to be

understood and speak for a purpose.

B) LEARN TO THINK MORE ABSTRACTLY IN A TIME OF CRISIS

1) When it’s cold.

a) You don’t have to worry because you know it’s going to be warm
again.
2) When it’s warm.
a) You don’t have to worry about that either because you know it will

be cold eventually.
3) Shake hands with an idea and get comfortable with it...
a) Even a lost cause...Better than no cause.

O) YOU JUST DON’T KNOW WHAT WILL MAKE YOU LAUGH UNTIL IT

MAKES YOU LAUGH
1) Learn to look for the humor in stressful or unpleasant situations.
a) Ask yourself if the situation will make a difference a year from

now? How about ten years?)
2) Devise ways to make your life better....

a) Make them up if you have to.
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D)

E)

F)

3)

4)

Find....people who laugh.

a) “Laughter is 30 times more frequent in social than solitary
situations”,
b) Laughter is a tool of communication than anything else.

What if you just don’t feel like laughing?

a) Fake it.

REDEFINE YOUR ABILITY TO ADAPT IN THE FACE OF ADVERSITY

1)

2)

3)

People are not born resilient and adaptive.
a) They develop it.

b) Identify the enabling conditions that encourage your ability to
bounce back from adversity.

Even if you don’t have all the things you want,
a) Learn to be grateful.
For the things you don’t have...

b) That you don’t want.

ENHANCE YOUR TOLERANCE TO FUNCTION IN CONCENTRATED
MISERY

1)

2)

Many times people utter the phrase
a) “I can’t stand this” or “This is too much to bear”.
Well, of course you can stand it,

a) The question is not “How can you tolerate this?”

“How can you learn to tolerate it?”’

PERSPECTIVE...Paradoxically...

1)

Rests with appreciation and gratitude.
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2)

3)

4)

a) Privilege of surviving harsh, punishing times.

b) Honor that goes with the accomplishment.

We are all interconnected.

a) And interdependent in some way, in some fashion
The wounds of resistance,

a) Defensiveness, anger, and frustration.

Eventually become self-inflicted.

a) By lashing out at others we wound ourselves as well.

-- THE END --
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1. When must an IEP Team meeting be convened?

An IEP Team meeting must be held to review “the child’s IEP periodically, but not less than
annually, to determine whether the annual goals for the child are being achieved.” 34 C.F.R. §
300.324(b)(1)(i).

The IEP Team must also revise the IEP as appropriate to address:

(A)

(B)
(©)

(D)
(E)

Any lack of expected progress toward the annual goals described in
8300.320(a)(2), and in the general education curriculum, if appropriate;

The results of any reevaluation conducted under §300.303;

Information about the child provided to, or by, the parents, as described under
8300.305(a)(2) [review of existing evaluation data];

The child’s anticipated needs; and

Other matters.

34 C.F.R. § 300.324(b)(1)(ii).

2. Can you make changes to an IEP without a meeting?

Yes, once the annual IEP Team meeting has been held, under IDEA 2004 the IEP can be

Copyright 2011: Walsh, Anderson, Brown, Gallegos & Green, P.C.

Page 1 of 18





amended without an IEP Team meeting, as stated below:

In making changes to a child’s IEP after the annual IEP Team meeting for a school year,
the parent of a child with a disability and the public agency may agree not to convene an
IEP Team meeting for the purposes of making those changes, and instead may develop a
written document to amend or modify the child’s current IEP. 34 C.F.R. 8
300.324(a)(4)(i).

3. Can | prepare for the meeting, including by talking to my colleagues, without violating the
parent’s rights?

Yes, you may engage in “preparatory activities,” including staffings, without inviting the parent.
Parents always have the right to be present for a “meeting.” However, not every gathering is a
“meeting.” The regulations tell us:

A meeting does not include informal or unscheduled conversations involving public
agency personnel and conversations on issues such as teaching methodology, lesson plans,
or coordination of service provision. A meeting also does not include preparatory
activities that public agency personnel engage in to develop a proposal or response to a
parent proposal that will be discussed at a later meeting. 34 C.F.R. § 300.501(b)(3).

4. Can | prepare a draft of the IEP ahead of time?
The U.S. Department of Education cautions regarding drafts, as follows:

We do not encourage public agencies to prepare a draft IEP prior to the IEP Team
meeting, particularly if doing so would inhibit a full discussion of the child’s needs.
However, if a public agency develops a draft IEP prior to the IEP Team meeting, the
agency should make it clear to the parents at the outset of the meeting that the services
proposed by the agency are preliminary recommendations for review and discussion with
the parents. The public agency also should provide the parents with a copy of its draft
proposals, if the agency has developed them, prior to the IEP Team meeting so as to give
the parents an opportunity to review the recommendations of the public agency prior to
the IEP Team meeting, and be better able to engage in a full discussion of the proposals
for the IEP. 71 Fed. Reg. 46678 (August 14, 2006).

But courts look to the facts and circumstances before determining that a draft was improper. In
Grant by Sunderlin v. Independent Sch. Dist. No. 11, Anoka-Hennepin, 43 IDELR 219 (D. Minn.
2005), the court stated, “Neither the IDEA nor its regulations prohibit a district from coming to an
IEP meeting with suggestions to facilitate the development of a proposed IEP.” The court was
persuaded by the evidence that the document was a genuine draft for parent input:

Ryberg, the Student’s case manager, testified that, consistent with the school’s practice,
she explained the document was a “draft” when she distributed it at the start of the
meeting. During the meeting Ryberg consistently referred to the document as a
draft....In [the parents’ presence], Ryberg wrote “Draft” across the top corner of each
page. [The parents’] copy also includes the words “rough draft” on the second
page....Based on this evidence, the Court concludes...the...document was a “draft” IEP.
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5. I know predetermination is not permissible. What is predetermination?

In H.B. v. Las Virgenes USD, 48 IDELR 31 (9" Cir. 2007), the Ninth Circuit has described
predetermination as a particular “intent or state of mind [of the School District] prior to and
during the IEP meeting.” The court described the intent or state of mind as follows:

[P]redetermination occurs when an educational agency has made its determination prior
to the IEP meeting, including when it presents one placement option at the meeting and
is unwilling to consider other alternatives. ...Thus, “[a] school district violates IDEA
procedures if it independently develops an IEP, without meaningful parental
participation, and then simply presents the IEP to the parent for ratification.” [Citations
omitted.]

. Although an educational agency is not required to accede to parents’ desired
placement, it must maintain an open mind about placement decisions and be willing to
consider a placement proposed by the parents, as well as its own proposed placement.

When the Las Virgenes case was remanded back to the district court to determine whether
predetermination had occurred, the district court found there was predetermination and the Ninth
Circuit agreed. H.B. v. Las Virgenes USD, 52 IDELR 163 (C.D. Cal. 2008); affirmed at 54
IDELR 73 (9th Cir. 2010). The district court’s analysis largely hinged on statements from the
assistant superintendent at the start of the meeting:

Okay, so what we’ll be doing today is going through the assessment results and then we
will talk about those goals and objectives. And we’ll talk about how we can meet those
goals and objectives, program services—that discussion—then we’ll talk about a
transition plan.

The court noted:

The option of keeping H.B. at the Elliott Institute was not discussed. ... It was clear to the
District that H.B.’s parents desired for him to stay at the Elliott Institute. At the IEP
meeting of August 20, his parents expressed their concern that the District was unable to
provide H.B. with a FAPE. However, there is no evidence that H.B.’s parents’ concerns
were ever addressed.

6. So when is preparation not predetermination?

It always helps the school’s case when the IEP Team makes changes to the draft or proposals at
the meeting in response to the parents’ input. This is perhaps the strongest evidence a school can
offer to show that it has not “predetermined” the outcome. In a predetermination case the parents
have the burden of proving that the school approached the IEP Team meeting with a closed mind,
not even considering other ideas and possibilities. When the IEP Team adopts some parental
recommendations, the parent’s argument of predetermination loses steam.

This is illustrated in the case, T.P. v. Mamaroneck Union Free School District, 51 IDELR 176

(2nd Cir. 2009). The Second Circuit ruled for the school district, reversing the district court in a
case alleging “predetermination.” Prior to the IEP Team meeting, the school’s expert on autism
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reviewed the independent evaluation obtained by the parents and prepared a chart comparing the
IEE recommendations with her own. There was at least some discussion about the matter
between the expert and the chair of the IEP Team. The parents alleged, and the district court
found, that this was “predetermination.” The circuit court disagreed, explaining as follows:

S.P.'s parents have failed to show that Mamaroneck did not have an open mind as to the
content of S.P.'s IEP. Both Young and the Committee chairperson testified that there was
no premeeting agreement to adopt Young's recommendations. There is also evidence that
the parents meaningfully participated in the July meeting, for example the Committee’s
adoption in the IEP of the parents' recommendations that Mamaroneck staff observe S.P.
over the summer and meet with his home providers, and that Mamaroneck staff receive
training on how to educate S.P. We find that the parents meaningfully participated in the
development of S.P.'s IEP, and Mamaroneck’s premeeting consideration of programs for
S.P. did not violate the procedural requirements of the IDEA.

7. Who are the required IEP Team members?
According to 34 C.F.R. § 300.321(a), the required members are as follows:

@ The parents of the child;

2 Not less than one regular education teacher of the child (if the child is, or may be,
participating in the regular education environment);

3 Not less than one special education teacher of the child, or where appropriate, not less
than one special education provider of the child;

(@) A representative of the public agency who—

Q) Is qualified to provide, or supervise the provision of, specially designed
instruction to meet the unique needs of children with disabilities;
(i) Is knowledgeable about the general education curriculum; and

(iii) s knowledgeable about the availability of resources of the public agency.

5) An individual who can interpret the instructional implications of evaluation results, who
may be a member of the team described in paragraphs (a)(2) through (a)(6) of this
section;

(7) Whenever appropriate, the child with a disability.

8. Must the IEP Team include an individual who is qualified to conduct individual diagnostic
assessments?

No. What is required is an individual who can interpret the instructional implications of
evaluation results. This individual may or may not be qualified to conduct individual diagnostic
assessments. The skill sets are not necessarily the same. As the U.S. Department of Education
points out:

An individual who is qualified to conduct a particular assessment does not necessarily
have the skills or knowledge to assist the IEP Team in determining the special education,
related services, and other supports that are necessary in order for the child to receive
FAPE. Therefore, we do not believe that it is necessary to require that the IEP Team also
include an individual who can conduct diagnostic assessments. 71 Fed. Reg. 46670
(August 14, 2006).
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10.

11.

12.

Are there discretionary IEP Team members?

Yes, 34 C.F.R. 8 300.321(a)(6) includes among the IEP Team members:

At the discretion of the parent or the agency, other individuals who have knowledge or
special expertise regarding the child, including related services personnel as appropriate.

Can a required member be excused from attending all or a portion of the IEP Team meeting?

Yes, there are excusal provisions which apply to the required school district members of the IEP
Team (those listed in 34 C.F.R. § 300.321 (a)(2) through (a)(5)). There are two types of excusals
in the regulations. The applicable excusal criteria must be satisfied before a required member can

be excused from even a portion of the meeting.

Type 1: when the required member’s area of
the curriculum or related service will not be
discussed in the meeting.

Type 2: when the required member’s area of
the curriculum or related service will be
discussed in the meeting.

34 C.F.R. § 300.321(e)(1).

A member of the IEP Team described in
paragraphs (a)(2) through (a)(5) of this section
is not required to attend an IEP Team meeting,
in whole or in part, if the parent of a child with
a disability and the public agency agree, in
writing, that the attendance of the member is
not necessary because the member‘s area of the
curriculum or related services is not being
modified or discussed in the meeting.

34 C.F.R. § 300.321(¢)(2).

A member of the IEP Team described in
paragraph (e)(1) of this section may be excused
from attending an IEP Team meeting, in whole
or in part, when the meeting involves a
modification to or discussion of the member*‘s
area of the curriculum or related services, if—

(i) The parent, in writing, and the public
agency consent to the excusal; and

(i) The member submits, in writing to the
parent and the IEP Team, input into the
development of the IEP prior to the meeting.

Can the parent require that the IEP Team include specific individuals employed by the school

district?

No. According to the U.S. Department of Education:

[I]t is important to emphasize that it is the public agency that determines the specific
personnel to fill the roles for the public agency’s required participants at the IEP Team
meeting. A parent does not have a legal right to require other members of the IEP Team
to attend an IEP Team meeting. Therefore, if a parent invites other public agency
personnel who are not designated by the LEA to be on the IEP Team, they are not
required to attend. 71 Fed. Reg. 46674 (August 14, 2006).

What if the child has more than one regular education teacher?

According to the U.S. Department of Education:

Copyright 2011: Walsh, Anderson, Brown, Gallegos & Green, P.C. Page 5 of 18





With regard to situations in which there is more than one regular education teacher, the
IEP Team need not include more than one regular education teacher. The regular
education teacher who serves as a member of a child’s IEP Team should be a teacher who
is, or may be, responsible for implementing a portion of the IEP so that the teacher can
participate in discussions about how best to instruct the child. If the child has more than
one regular education teacher responsible for carrying out a portion of the IEP, the LEA
may designate which teacher or teachers will serve as the IEP member(s), taking into
account the best interest of the child. An LEA could also agree that each teacher attend
only the part of the meeting that involves modification to, or discussion of, the teacher’s
area of the curriculum. 71 Fed. Reg. 46675 (August 14, 2006).

13. What is the role of the regular education teacher in an IEP Team meeting?
The federal regulation, 34 C.F.R. § 300.324(a)(3) states as follows:
Requirement with respect to regular education teacher. A regular education teacher of a
child with a disability, as a member of the IEP Team, must, to the extent appropriate,

participate in the development of the IEP of the child, including the determination of—

Q) Appropriate positive behavioral interventions and supports and other strategies
for the child; and

(i) Supplementary aids and services, program modifications, and support for school
personnel consistent with §300.320(a)(4).

14. Can we require the parent to tell us in advance who they are bringing to the IEP Team
meeting?

You can ask, but you cannot require the parent to tell you. From Letter to Marshall, 211 IDELR
266 (OSEP 1981):

[TThere is no provision in the [IDEA] regulations which requires parents to give prior
notification to the agency regarding those people they intend to bring to an IEP meeting.
The agency may request this information as a courtesy, but they may not [require
notification] in advance of that person's intention to come.

15. What is the role of the “discretionary members” that the parent brings to an IEP Team
meeting?

OSEP has stated: “individuals who are involved in an IEP meeting at the discretion of a child's
parent(s) are participants in the IEP meeting and are permitted to actively take part in the
proceedings.” Letter to Tokarz, 221 IDELR 316 (OSEP 1983).

16. Can the parent bring an advocate to an IEP Team meeting?

Yes. In fact, OSEP has interpreted IDEA to permit a parent to have an advocate at an IEP Team
meeting even if the parent is not present:
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19.

We find nothing in [the IDEA regulations] that would require that a parent be present at
the IEP meeting in order to have a person that the parent determines has special
knowledge or expertise regarding the child at the meeting as a member of the IEP team.
Letter to Serwecki, 44 IDELR 8 (OSEP 2005).

Can you give me the law on parental participation?
34 C.F.R. 8 300.322(a):

Public agency responsibility — general. Each public agency must take steps to ensure

that one or both of the parents of a child with a disability are present at each IEP Team

meeting or are afforded the opportunity to participate, including —

Q) Notifying parents of the meeting early enough to ensure that they will have an
opportunity to attend; and

(i) Scheduling the meeting at a mutually agreed on time and place.

34 C.F.R. § 300.322(d):

Conducting an IEP Team meeting without a parent in attendance.

A meeting may be conducted without a parent in attendance if the public agency is

unable to convince the parents that they should attend. In this case, the public agency

must keep a record of its attempts to arrange a mutually agreed on time and place, such as

Q) Detailed records of telephone calls made or attempted and the results of those
calls;

(i) Copies of correspondence sent to the parents and any responses received; and

(iii) Detailed records of visits made to the parent’s home or place of employment and
the results of those visits.

Can you give me an example of when it was not okay to hold an IEP Team meeting without the
parent?

In J.N. v. District of Columbia, 53 IDELR 326 (D.C. 2010), the court held that the district denied
the parent the opportunity to have meaningful participation at the IEP Team meeting by
conducting the meeting without the parent and at a time to which the parent had objected. The
district sent three notices proposing alternate dates, and received no response to the first two;
therefore, the third notice stated when the meeting would be held. The parent responded to the
third notice with phone calls asking that the meeting be rescheduled, but the district did not do so.
The federal district court pointed out that: (1) the September 21 date was never agreed to; (2)
there was no evidence that the parent could not be convinced to attend the meeting; and (3) the
parent made “timely, diligent and reasonable efforts to reschedule” the meeting. The court thus
concluded that the school had effectively eliminated the parent’s ability to participate. The court
noted that this was a procedural error that “undermine[s] the very essence of the IDEA.”

Is it enough to invite the parent to participate by telephone?

34 C.F.R. § 300.322(c) states:
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21.

Other methods to ensure parent participation. If neither parent can attend an IEP Team
meeting, the public agency must use other methods to ensure parent participation,
including individual or conference telephone calls, consistent with §300.328 (related to
alternative means of meeting participation).

According to the Ninth Circuit, the other methods should be offered only after the school makes
adequate effort to schedule the meeting at a mutually agreeable time and place so that the parent
can participate in person. In Drobnicki v. Poway USD, 53 IDELR 210 (9" Cir. 2009), the district
scheduled the IEP meeting without asking the parents about their availability. The parents
informed the district that they were unavailable on the scheduled date and wanted to reschedule.
The district did not contact the parents to arrange an alternative date; however, the district offered
to let the parents participate by speakerphone. Whether the parents actually had a conflict does
not matter, according to the Court. The Court found that the offer did not fulfill the district’s
affirmative duty to schedule the IEP meeting at a mutually agreed upon time, stating:

The use of [a phone conference] to ensure parent participation is available only “if neither
parent can attend an IEP meeting.” The District’s procedural violation deprived the
parents of the opportunity to participate in the IEP process and denied the student FAPE.

Can you give me an example of when it was okay to hold an IEP Team meeting without the
parent?

In A.M. v. Monrovia Unified School District, 55 IDELR 215 (9th Cir. 2010), the District
scheduled a 30 day placement IEP team meeting required for transfer students under state law on
a date agreeable to the parents. However, the parents cancelled three days before the meeting.
The District held the meeting without the parents. The Court found that the District did not
commit a procedural error because it took steps to obtain the parents’ presence at the IEP team
meeting. The Court reasoned:

Defendant scheduled an IEP meeting for a date agreeable to Plaintiffs, and Plaintiffs
cancelled three days before the meeting. Defendant offered to reschedule, but Plaintiffs
would only agree to a meeting in mid-March or April, which was too far beyond the
thirty-day limit. Defendant offered to allow Plaintiffs to participate by telephone, but
Plaintiffs refused. Thus, Defendant took steps to obtain Plaintiffs' presence at the IEP
meeting.

Do we have to hold a meeting outside of regular school/business hours to accommodate the
parent’s request?

The IDEA requires school districts to schedule the meeting at a “mutually agreed on time and
place.” 34 C.F.R. § 300.322(a)(2).

In B.H. v. Joliet School District No. 86, 54 IDELR 121 (N.D.Ill. 2010), the court held that the
school district’s refusal to hold an IEP Team meeting after school hours did not violate IDEA or
Section 504, stating as follows:

Regarding issue (d) [scheduling of IEP Team meeting], federal regulations clearly
provide that IEP meetings are to be scheduled at a “mutually agreed on time and place.”
34 CFR 300.322(a)(2) (emphasis added). The IHO correctly found that the concept of
mutual agreement does not encompass one party’s unilateral insistence that an IEP
meeting be held at a particular time, especially when that time is after school hours.
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23.

24.

The parties agree that District 86 refused to schedule an IEP meeting after school hours;
however, this refusal simply does not fall within the bounds of acts prohibited by Section
504, even if it may have been unfair or inconvenient to Plaintiffs in some sense.

Similarly, in Letter to Thomas, 51 IDELR 224 (OSEP 2008), OSEP explains:

Although Part B does not prohibit public agencies from scheduling IEP Team meetings in
the evening, it does not require that they do so. Therefore, it is not unreasonable for
public agencies to schedule meetings of the IEP Team only during regular school hours
or regular business hours because it is likely that these times are most suitable for public
agency personnel to attend these meetings.

Is it acceptable to include in our collective bargaining agreement that staff is not required to
attend an IEP Team meeting after work hours?

In Letter to Thomas, 51 IDELR 224 (OSEP 2008), OSEP addressed this issue as well:

We do not believe that the parent participation provisions for IEP Team meetings restrict
public agencies from entering into such contractual arrangements or [collective
bargaining] agreements, specifying that public agency employees will attend meetings of
the IEP Team only during regular working hours. Although the terms of such agreements
will necessarily vary across agencies and States, public agencies still must ensure that
they take other steps to ensure parent participation if the parents are unable to attend
during school hours or business hours.

Our IEP document has gotten really long. Is there anything we can do about it?

The IDEA and its regulations tell us you only need to say something once, and only when it is
specifically required. 34 C.F.R. § 300.320(d) provides:

Construction. Nothing in this section shall be construed to require —

Q) That additional information be included in a child’s IEP beyond what is explicitly
required in section 614 of the Act; or

(i) The IEP Team to include information under one component of a child’s IEP that
is already contained under another component of the child’s IEP.

So what are the basic content requirements?

At a minimum, an IEP must include: (a) a statement of present levels of academic achievement
and functional performance; (b) a statement of measurable annual goals; (c) a description of how
the child’s progress toward meeting the annual goals will be measured and when periodic
progress reports will be provided; (d) a statement of the special education and related services and
supplementary aids and services, based on peer-reviewed research to the extent practicable, to be
provided to the child, and program modifications or supports for school personnel; (e) transition
services (beginning not later than the first IEP to be in effect when the child turns 16); (f) a
statement of how the child will participate in state or districtwide assessments; (g) an explanation
of the extent, if any, to which the child will not participate with nondisabled children; (h) the
projected date for the beginning of the services and modifications; (i) and the anticipated
frequency, location, and duration of services. See 34 C.F.R. § 300.320.
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27.

How important is it that everything appears on the face of the IEP document?

In N.S. v. District of Columbia, 54 IDELR 188 (D.C.D.C. 2010), the court held that the IEP failed
to meet IDEA standards, thus reversing the decision of the hearing officer. The district
acknowledged several deficiencies in the IEP, such as the absence of a statement of present levels
or a description of the supplementary aids and services, but argued that these were technical
defects that did not deprive the student of a FAPE. The court disagreed. The court noted that the
hearing officer’s decision was largely based on the testimony from the teacher about what could
be provided to the student—rather than what services the IEP actually called for. The court
explained the importance of the document:

Defendants contend that as long as [the school] was “willing and able” to provide N.S.
with appropriate services to meet his educational needs, any errors or deficiencies in the
IEP are harmless. However, the IDEA requires that a school district do more than simply
provide services adequate to meet the needs of disabled students; it requires school
districts to involve parents in the creation of individualized education programs tailored
to address the specific needs of each disabled student.

In contrast, in M.F. v. Irvington Union Free School District, 54 IDELR 288 (S.D.N.Y. 2010), the
court ruled for the school district and declined to adopt a strict “four corners” rule for assessing
IEPs. The parents argued that the IEP’s validity and adequacy should be judged strictly from
what is written within the “four corners” of the document. The court noted persuasive authority
to this effect from other circuits, but none from the 2nd Circuit. And the court refused to adopt
such a rule in this case. The specific issue was the fact that the IEP did not identify a particular
developmental reading class as one the student would be taking. However, that class was in the
portion of the IEP document that listed the student’s schedule. The class in question was a regular
mainstream class available to all students and thus not normally identified on the IEP. Moreover,
the district actually did provide the services to the student in that class.

Does the statement of present levels have to address both academic achievement and functional
performance?

Yes, the IEP must include: “A statement of the child’s present levels of academic achievement
and functional performance...” 34 C.F.R. 8§ 300.320(a)(1) (emphasis added). The U.S.
Department of Education has pointed out that the term “functional performance” is in the statute
and, therefore, cannot be omitted. Thus, the IEP must always include a statement of “the child’s
present levels of academic achievement and functional performance.” 71 Fed. Reg. 46662
(August 14, 2006).

What does “academic achievement” mean?

The U.S. Department of Education declined to define the term in the regulations, but explained
the term as follows:

“Academic achievement” generally refers to a child’s performance in academic areas
(e.g., reading or language arts, math, science, and history). We believe the definition
could vary depending on a child’s circumstance or situation, and therefore, we do not
believe a definition of “academic achievement” should be included in these regulations.
71 Fed. Reg. 46662 (August 14, 2006).
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What does “functional” mean?

The U.S. Department of Education also declined to define “functional” in the regulations but
explained the term as follows:

It is not necessary to include a definition of “functional” in these regulations because we
believe it is a term that is generally understood to refer to skills or activities that are not
considered academic or related to a child’s academic achievement. Instead, “functional”
is often used in the context of routine activities of everyday living. 71 Fed. Reg. 46661
(August 14, 2006).

Is the present levels statement a baseline for the annual goals?

As the U.S. Department of Education has pointed out, the requirement of a present levels
statement “directly corresponds” to the requirement of a statement of annual goals. As a result,
the U.S. Department of Education has stated that it does not “believe further clarification is
needed regarding the alignment of a child’s present levels of performance with the child’s annual
goals.”

34 C.F.R. § 300.320(a)(1).

The IEP must include—
@ A statement of the child’s present
levels of academic achievement and

34 C.F.R. § 300.320(a)(2).

The IEP must include—
(2)(i) A statement of measurable annual
goals, including academic and functional

functional performance, including —

(i) How the child’s disability affects
the child’s involvement and progress in the
general education curriculum (i.e., the

same curriculum as for nondisabled
children); or
(i) For preschool children, as

appropriate, how the disability affects the
child’s  participation in  appropriate
activities.

goals designed to—

(A) Meet the child‘s needs that result
from the child‘s disability to enable the
child to be involved in and make progress
in the general education curriculum; and

(B) Meet each of the child*s other

educational needs that result from the
child‘s disability;
(i) For children with disabilities who
take alternate assessments aligned to
alternate  achievement standards, a
description of benchmarks or short- term
objectives.

What do the cases say about the relationship between the present levels statement and the

annual goals?

In Kirby v. Cabell County Board of Education, 46 IDELR 156 (S.D. W.Va. 2006), the school
district’s failure to include present levels data in the student’s IEP led the court to conclude that

the student’s IEP was not reasonably calculated to provide FAPE. The court stated:
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This deficiency goes to the heart of the IEP; the child’s level of academic achievement
and functional performance is the foundation on which the IEP must be built. Without a
clear identification of Robert’s present levels, the IEP cannot set measurable goals,
evaluate the child’s progress, and determine which educational and related services are
needed.”

The role of the present levels statement as the “baseline” for the annual goals was observed in
Bend-Lapine School District v. K.H., 48 IDELR 33 (D. Or. 2005), aff’d, 2007 WL 1675180 (9"
Cir. 2007). K.H. was an emotionally disturbed adolescent who had been suspended at least
twice for violence against other students prior to being identified by the district as eligible for
IDEA services. After removing K.H. from the district’s program and placing her in a private
school, the parents filed a request for a due process hearing seeking reimbursement for the
private school placement. Both the hearing officer and the district court found in the parents’
favor, in part because the district had failed to adequately identify K.H.’s present levels of
academic achievement and functional performance. The case was subsequently affirmed by the
Ninth Circuit. The district court explained:

Without that baseline of current performance and/or behavior, it is difficult to draft
measurable and relevant annual goals. The District provided the following information
regarding K.H.’s “behaviors,” presumably based on K.H.’s disability: her behaviors
“resulted in short term suspensions,” K.H. had been physically and verbally aggressive,
and K.H. “had been involved in some sexual harassment incidents.” It was further
noted that K.H. had difficulty maintaining friendships, verified by the behavioral
inventory, and that people “don’t always enjoy [K.H.’s] company.” Finally, K.H.’s
“inappropriate behaviors interfere with her success in the classroom both socially and
academically.”

The ALJ correctly found that the statement quoted above was insufficient to determine an
accurate baseline of K.H.’s behaviors affected by her disability. The information
explaining K.H.’s current level of performance failed to provide any measurable level of
problematic behaviors, including how many times K.H. had been suspended as a result of
the behaviors associated with her disability, or how many instances and in what settings
had K.H. been verbally aggressive.

In Nack v. Orange City School District, 454 F.3d 604, 46 IDELR 32 (6™ Cir. 2006), the Sixth
Circuit held that the IEP was procedurally flawed because it did not include baseline data from
which to measure progress. However, in this instance, the Court further held that the error did not
cause substantive harm. The court reasoned:

The primary shortcoming of the sixth-grade IEP was its failure to provide a baseline by
which to measure David’s future progress. However, as the IHO noted, David’s test
results, which he scored at or above proficiency standard in all categories, along with
Maxine Rosenbaum’s probes showing David’s progress, demonstrated that he derived
educational benefits from the 6™ grade IEP as implemented....In the end, the minor
procedural violations of the 6" grade IEP cannot be said to have caused David any
substantive harm.
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32.

The Eighth Circuit in Lathrop R-Il School District v. Gray, 54 IDELR 276 (8th Cir. 2010),
rejected the notion that the IEP must specifically incorporate baseline data, stating:

[The parent] has not cited any case in which any court has read such an implied
requirement into the law.

Why do the annual goals have to be measurable?

A federal district court in Escambia County Bd. of Educ. v. Benton, 406 F.Supp.2d 1248, 44
IDELR 272 (S.D. Ala. 2005), said it best:

[W]ithout meaningful, measurable objectives and goals, Benton’s educators and parents
were engaged in a futile endeavor to pin the tail on a moving donkey while blindfolded in
a dark room....The mushy, ambiguous, unquantifiable goals often listed in Benton’s IEPs
are at odds with [the] IDEA....Vague and unmeasurable objectives are the handmaiden of
stagnation, as a program cannot possibly confer an educational benefit to Benton if his
teachers and parents do not know where they are trying to take Benton and how they will
know when he has arrived.

Can you show us some specific goal language reviewed by a court?

In Indep. Sch. Dist. No. 701 v. J.T., 45 IDELR 92 (D. Minn. 2006), the two annual goals under
review were written as follows: (1) “the Student will increase the ability to express anger and
frustration in socially acceptable ways from arguing, confronting, and refusing to work to calmly
discussing solutions to problems with others” and (2) “the Student will improve his functional
academic skills from a level of not completing assignments independently to a level of being able
to read, write and do basic math skills independently.” The hearing officer determined the IEP
goals “were vague and general as to fail to demonstrate that the IEP was reasonably calculated to
result in educational benefit,” and the court affirmed that decision:

The wording of each goal and the three short-term objectives that follow each goal could
define a broad range of conduct. For example, it is unclear what reading, writing, and
math skills are required for independence. Further, although the short-term objectives
provide that the academic goal will be met according to certain percentages, the short-
term objectives do not provide objective criteria against which achievement can be
measured. The Court finds that the goals and objectives are vague and immeasurable.
Thus, the Court affirms the [hearing officer’s] conclusion that the goals and objectives
were inadequate.

In Penn Trafford Sch. Dist. v. C.F. by M.F. and A.F., 45 IDELR 156 (W.D.Pa. 2006), the court
found the annual goals to be inadequate, stating:

...[T]he November 2002 IEP did not provide measurable annual goals. As the Appeals
Panel concluded, measuring annual goals in terms of grade equivalencies is inadequate.
Goals such as “[C.F.] will complete the fourth grade curriculum in the areas of science,
social studies and reading” and “[C.F.] will improve his organization skills so that he
fulfills expected levels of achievement attached to short-term objectives” do not provide
an objectively measurable basis for tracking C.F.'s progress. “Completing” a curriculum
is an extremely vague goal for a developmentally disabled child and does not provide
sufficient guidance for providing a FAPE.
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35.

Our teachers do a terrible job drafting measurable annual goals, but do a great job drafting
measurable short-term objectives.

Some courts have held that measurable objectives cured an IEP that lacked measurable annual
goals. In Leticia H. v. Ysleta Indep. Sch. Dist., 47 IDELR 13 (W.D. Tex. 2006), the court
concluded that the student’s annual goals in the areas of speech, gross motor and fine motor were
not measurable. The goals were written as follows: (1) to “demonstrate measurable progress
toward the acquisition of developmentally appropriate communication using alternative and/or
augmentative communications techniques;” (2) to “employ developmentally appropriate
communications skills needed for personal, social, and/or education control; (3) “to improve
gross motor skills;” and (4) to “increase his fine motor skills to allow increased participation in
classroom activities.” Despite the lack of measurable annual goals, the court held that student’s
short-term objectives were written with specificity and provided the district a means by which to
establish progress, and thus there was no denial of a FAPE: “[T]he Court agrees with Officer
Hollis's finding that the specificity and progression of R.H.'s short-term objectives prevented any
loss of educational opportunity.”

Is it okay to continue drafting short-term objectives even when they are not required?

Yes. The U.S. Department has stated: “IEPs may include more than the minimum content, if the
IEP Team determines the additional content is appropriate.” 71 Fed. Reg. 46662 (August 14,
2006).

Do we have to write separate goals for related services?

No. The U.S. Department has stated: “The Act does not require goals to be written for each
specific discipline...” 71 Fed. Reg. 46662 (August 14, 2006).

In Letter to Hayden, 22 IDELR 501 (OSEP 1994), OSEP was asked whether IEP goals must be
specific to a particular discipline such as physical therapy or occupational therapy, and the answer
was “No.” OSEP explained:

[W1hile there is no Part B requirement that an IEP include separate annual goals...for
related services, the goals...in the IEP must address all of the student's identified needs
that the IEP Team has determined warrant the provision of special education, related
services, or supplementary aids and services, and must enable the Team to determine the
effectiveness of each of those services.

For example, if the IEP Team has determined that a student needs speech and language
therapy services as a component of FAPE, the IEP must include goals...that address the
student's need to develop and/or improve communication-related skills. It would not be
necessary, however, to label the goals...as “speech therapy” goals....Therefore, if the IEP
includes goals...which appropriately address the student's need to develop
communication-related skills, no additional or separate “therapy” goals...would be
required.
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38.

39.

How often do we have to inform the parent of the child’s progress on the IEP goals?

The IEP must include a description of:

(i) How the child’s progress toward meeting the annual goals described in paragraph (2)
of this section will be measured; and (ii) When periodic reports on the progress the child
is making toward meeting the annual goals (such as through the use of quarterly or other
periodic reports, concurrent with the issuance of report cards) will be provided. 34
C.F.R. 8 300.320(a)(3).

The U.S. Department of Education explains:

The Act does not require report cards or quarterly report cards. Report cards and
quarterly report cards are used as examples in § 300.320(a)(3)(ii) of when periodic
reports on the child’s progress toward meeting the annual goals might be provided. The
specific times that progress reports are provided to parents and the specific manner and
format in which a child’s progress toward meeting the annual goals is reported is best left
to State and local officials to determine. In addition, under section 614(d)(1)(A)(ii)(I) of
the Act we cannot interpret section 614 of the Act to require additional information in a
child’s IEP that is not specifically required by the Act. 71 Fed. Reg. 46664 (August 14,
2006).

Can we use more than one tool to measure progress?

Yes. The U.S. Department of Education in its discussion of the regulations clarified: “The Act
does not require goals...to have outcomes and measures on a specific assessment tool.” 71 Fed.
Reg. 46662 (August 14, 2006).

What does the IEP have to specify in the way of services?

The IEP must include:

A statement of the special education and related services and supplementary aids and
services, based on peer-reviewed research to the extent practicable, to be provided to the
child, or on behalf of the child, and a statement of the program modifications or supports
for school personnel that will be provided to enable the child —

(i) To advance appropriately toward attaining the annual goals;

(i) To be involved in and make progress in the general education curriculum in
accordance with paragraph (a)(1) of this section, and to participate in
extracurricular and other nonacademic activities; and

(iii)  To be educated and participate with other children with disabilities and
nondisabled children in the activities described in this section.

34 C.F.R. 8 300.320(a)(4).

What does “based on peer reviewed research to the extent practicable”” mean?

The U.S. Department of Education explains:
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41.

States, school districts, and school personnel must, therefore, select and use methods that
research has shown to be effective, to the extent that methods based on peer-reviewed
research are available. This does not mean that the service with the greatest body of
research is the service necessarily required for a child to receive FAPE. Likewise, there
is nothing in the Act to suggest that the failure of a public agency to provide services
based on peer-reviewed research would automatically result in a denial of FAPE. 71 Fed.
Reg. 46665 (August 14, 2006).

Must we specify methodology in the IEP?
No. The U.S. Department of Education states:

There is nothing in the Act that requires an IEP to include specific instructional
methodologies....The Department’s longstanding position on including instructional
methodologies in a child’s IEP is that it is an IEP Team’s decision. Therefore, if an IEP
Team determines that specific instructional methods are necessary for the child to receive
FAPE, the instructional methods may be addressed in the IEP. 71 Fed. Reg. 46665 (August
14, 2006).

Does this create a higher standard?
In Joshua A. v. Rocklin Unified School District, 52 IDELR 64 (9™ Cir. 2009), the parents

challenged the district’s “eclectic approach” to their child’s education, arguing that it was not
based on “peer reviewed research.” The district court found for the school district:

Student also argues that District’s program violates the IDEA because it is not based on
peer-reviewed research. However, both Adams and Deal (on remand) ultimately found
that an eclectic approach similar to the one proposed by District met the IDEA’s
substantive requirements. See Adams, 195 F.3d at 1145. This eclectic approach, while
not itself peer-reviewed, was based on “peer-reviewed research to the extent practicable.”

The Ninth Circuit affirmed and addressed the parent’s argument that the “peer reviewed research”
language altered the U.S. Supreme Court’s standard of FAPE:

Plaintiff contends that this Court should consider the Rowley standard in light of more
recent Congressional language inferring that “peer review research” services are required.
The Court declines to do so. It does not appear that congress intended that the service
with the greatest body of research be used in order to provide FAPE. Likewise, there is
nothing in the Act to suggest that the failure of a public agency to provide services based
on peer-reviewed research would automatically result in a denial of FAPE.

With regard to methodology disputes in general, the Ninth Circuit stated:

Indeed, the Rowley opinion sets forth the well-established principle that, as long as a
district offers an appropriate educational program, the choice regarding the methodology
used to implement the IEP is left to the district's discretion. Rowley, 458 U.S. at 208.

Copyright 2011: Walsh, Anderson, Brown, Gallegos & Green, P.C. Page 16 of 18





42.

43.

44,

In Rowley, the United States Supreme Court expressed reluctance to interject itself into
the methods and means of instruction used by a school system, stating “courts must be
careful to avoid imposing their view of preferable education methods upon the states.”

The District's program appears to have been tailored to Plaintiff's needs and based upon
the District's belief that Plaintiff would make meaningful benefit from the program. The
ALJ properly applied the legal standards and determined that while the District's IEP plan
did not identify an ABA approach for Plaintiff's educational program for the 2006-2007
school year, it nonetheless satisfied the requirements of FAPE.

Can a doctor prescribe the services in the IEP?

The case of Marshall Joint School Dist. No. 2 v. C.D., 54 IDELR 307 (7th Cir. 2010), involved a
dispute over eligibility, specifically whether a child with Ehlers-Danlos Syndrome (“EDS”) had a
need for special education services. In holding in favor of the parents, the hearing officer relied
on testimony from the child’s physician that the child needed special education services.
Although the district court affirmed, the Seventh Circuit reversed. Regarding reliance on the
physician, the Seventh Circuit stated:

Concerning the last point, Dr. Trapane was the main source of evidence cited for the
proposition that the EDS adversely affects C.D.’s educational performance. And the sole
basis of her information was C.D.’s mother. Dr. Trapane evaluated C.D. for 15 minutes;
she did not do any testing or observation of C.D. and his educational performance. In
fact, “Dr. Trapane admitted that she has no experience or training in special education
and never observed C.D. in the classroom.” [ ] Her only familiarity with school curricula
was with her own children. Such a cursory and conclusory pronouncement does not
constitute substantial evidence to support the ALJ's finding. [] (Citations omitted.)

... It was the team's position throughout these proceedings that physicians cannot simply
prescribe special education for a student. Rather, that designation lies within the team's
discretion, governed by the applicable rules and regulations. We agree.

Can a needed service be discontinued due to a student’s failure to cooperate?

The obligation to provide a FAPE is not altered by a student’s lack of cooperation. In Letter to
Borucki, 16 IDELR 884 (OSEP 1990), OSEP explains:

... The obligation of States and school districts to provide appropriate educational
services to eligible students with [disabilities] is equally applicable to cooperative and
uncooperative students. ...the student’s failure to cooperate with school staff may be an
indication of the need for a reevaluation, a revision in the child’s IEP, or a change in the
child’s educational placement.

What must the IEP include regarding the level of services to be provided?

The IEP must specify:
The projected date for the beginning of the services and modifications described in
paragraph (a)(4) [special education, related services, supplementary aids and services] of

this section, and the anticipated frequency, location, and duration of those services and
modifications. 34 C.F.R. § 300.320(a)(7).
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45, What level of specificity is required?
The U.S. Department of Education has stated:

What is required is that the IEP include information about the amount of services that
will be provided to the child, so that the level of the agency’s commitment of resources
will be clear to parents and other IEP Team members. The amount of time to be
committed to each of the various services to be provided must be appropriate to the
specific service, and clearly stated in the IEP in a manner that can be understood by all
involved in the development and implementation of the IEP. 71 Fed. Reg. 46667
(August 14, 2006).

46. If we are not sure as to the amount, can we just say “as needed” or “as appropriate”?

No. In O’Toole v. Olathe Dist. Schs., 144 F.3d 692 (10th Cir. 1998), the Tenth Circuit federal
court of appeals stated:

We agree with the reviewing officer that the term “as appropriate” fails adequately to
specify the level of related services the District committed to provide, as required by the
IDEA and Kansas law.

47. What happens if we cannot reach agreement regarding the IEP?
In Letter to Richardson, 55 IDELR 107 (OSEP 2010), OSEP explained the process as follows:

The IEP Team meeting serves as a communication vehicle between parents and school
personnel and enables them, as equal participants, to make joint informed decisions
regarding the services that are necessary to meet the unique needs of the child. The IEP
team should work towards a general agreement, but the public agency is ultimately
responsible for ensuring the IEP includes the services that the child needs in order to
receive a free appropriate public education (FAPE). It is not appropriate to make IEP
decisions based on a majority “vote.” If the team cannot reach agreement, the public
agency must determine the appropriate services and provide the parents with prior written
notice of the agency’s determinations regarding the child's educational program and of
the parents’ right to seek resolution of any disagreements by initiating an impartial due
process hearing or filing a State complaint.

The information in this handout was created by Walsh, Anderson, Brown, Gallegos & Green, P.C. It is
intended to be used for general information only and is not to be considered specific legal advice. If
specific legal advice is sought, consult an attorney.
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This document is a revised version of a document originally developed by the Chicago Office of the
Office for Civil Rights (OCR) in the U.S. Department of Education (ED) to clarify the requirements of
Section 504 of the Rehabilitation Act of 1973, as amended (Section 504) in the area of public
elementary and secondary education. The primary purpose of these revisions is to incorporate
information about the Americans with Disabilities Act Amendments Act of 2008 (Amendments Act),
effective January 1, 2009, which amended the Americans with Disabilities Act of 1990 (ADA) and
included a conforming amendment to the Rehabilitation Act of 1973 that affects the meaning of
disability in Section 504. The Amendments Act broadens the interpretation of disability. The
Amendments Act does not require ED to amend its Section 504 regulations. ED’s Section 504
regulations as currently written are valid and OCR is enforcing them consistent with the Amendments
Act. In addition, OCR is currently evaluating the impact of the Amendments Act on OCR'’s
enforcement responsibilities under Section 504 and Title II of the ADA, including whether any changes
in regulations, guidance, or other publications are appropriate. The revisions to this Frequently Asked
Questions document do not address the effects, if any, on Section 504 and Title II of the amendments
to the regulations implementing the Individuals with Disabilities Education Act (IDEA) that were
published in the Federal Register at 73 Fed. Reg. 73006 (December 1, 2008).

INTRODUCTION

An important responsibility of the Office for Civil Rights (OCR) is to eliminate discrimination on the
basis of disability against students with disabilities. OCR receives numerous complaints and inquiries in
the area of elementary and secondary education involving Section 504 of the Rehabilitation Act of
1973, as amended, 29 U.S.C. § 794 (Section 504). Most of these concern identification of students
who are protected by Section 504 and the means to obtain an appropriate education for such
students.

Section 504 is a federal law designed to protect the rights of individuals with disabilities in programs
and activities that receive Federal financial assistance from the U.S. Department of Education (ED).
Section 504 provides: "No otherwise qualified individual with a disability in the United States . . . shall,
solely by reason of her or his disability, be excluded from the participation in, be denied the benefits
of, or be subjected to discrimination under any program or activity receiving Federal financial
assistance . . . ."

OCR enforces Section 504 in programs and activities that receive Federal financial assistance from ED.
Recipients of this Federal financial assistance include public school districts, institutions of higher
education, and other state and local education agencies. The regulations implementing Section 504 in
the context of educational institutions appear at 34 C.F.R. Part 104.

The Section 504 regulations require a school district to provide a "free appropriate public education”
(FAPE) to each qualified student with a disability who is in the school district's jurisdiction, regardless
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of the nature or severity of the disability. Under Section 504, FAPE consists of the provision of regular
or special education and related aids and services designed to meet the student's individual
educational needs as adequately as the needs of nondisabled students are met.

This resource document clarifies pertinent requirements of Section 504.

For additional information, please contact the Office for Civil Rights.

INTERRELATIONSHIP OF IDEA AND SECTION 504

1. What is the jurisdiction of the Office for Civil Rights (OCR), the Office of Special
Education and Rehabilitative Services (OSERS) and state departments of
education/instruction regarding educational services to students with disabilities?

OCR, a component of the U.S. Department of Education, enforces Section 504 of the Rehabilitation Act
of 1973, as amended, (Section 504) a civil rights statute which prohibits discrimination against
individuals with disabilities. OCR also enforces Title II of the Americans with Disabilities Act of 1990
(Title II), which extends this prohibition against discrimination to the full range of state and local
government services, programs, and activities (including public schools) regardless of whether they
receive any Federal financial assistance. The Americans with Disabilities Act Amendments Act of 2008
(Amendments Act), effective January 1, 2009, amended the Americans with Disabilities Act of 1990
(ADA) and included a conforming amendment to the Rehabilitation Act of 1973 (Rehabilitation Act)
that affects the meaning of disability in Section 504. The standards adopted by the ADA were designed
not to restrict the rights or remedies available under Section 504. The Title II regulations applicable to
free appropriate public education issues do not provide greater protection than applicable Section 504
regulations. This guidance focuses primarily on Section 504.

Section 504 prohibits discrimination on the basis of disability in programs or activities that receive
Federal financial assistance from the U.S. Department of Education. Title II prohibits discrimination on
the basis of disability by state and local governments. The Office of Special Education and
Rehabilitative Services (OSERS), also a component of the U.S. Department of Education, administers
the Individuals with Disabilities Education Act (IDEA), a statute which funds special education
programs. Each state educational agency is responsible for administering IDEA within the state and
distributing the funds for special education programs. IDEA is a grant statute and attaches many
specific conditions to the receipt of Federal IDEA funds. Section 504 and the ADA are
antidiscrimination laws and do not provide any type of funding.

2. How does OCR get involved in disability issues within a school district?

OCR receives complaints from parents, students or advocates, conducts agency initiated compliance
reviews, and provides technical assistance to school districts, parents or advocates.

3. Where can a school district, parent, or student get information on Section 504 or find out
information about OCR’s interpretation of Section 504 and Title II?

OCR provides technical assistance to school districts, parents, and students upon request.
Additionally, regulations and publicly issued policy guidance is available on OCR’s website, at
http://www.ed.gov/policy/rights/guid/ocr/disability.html.

4. What services are available for students with disabilities under Section 504?

Section 504 requires recipients to provide to students with disabilities appropriate educational services
designed to meet the individual needs of such students to the same extent as the needs of students
without disabilities are met. An appropriate education for a student with a disability under the Section
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504 regulations could consist of education in regular classrooms, education in regular classes with
supplementary services, and/or special education and related services.

5. Does OCR examine individual placement or other educational decisions for students with
disabilities?

Except in extraordinary circumstances, OCR does not review the result of individual placement or
other educational decisions so long as the school district complies with the procedural requirements of
Section 504 relating to identification and location of students with disabilities, evaluation of such
students, and due process. Accordingly, OCR generally will not evaluate the content of a Section 504
plan or of an individualized education program (IEP); rather, any disagreement can be resolved
through a due process hearing. The hearing would be conducted under Section 504 or the IDEA,
whichever is applicable.

OCR will examine procedures by which school districts identify and evaluate students with disabilities
and the procedural safeguards which those school districts provide students. OCR will also examine
incidents in which students with disabilities are allegedly subjected to treatment which is different
from the treatment to which similarly situated students without disabilities are subjected. Such
incidents may involve the unwarranted exclusion of disabled students from educational programs and
services.

6. What protections does OCR provide against retaliation?

Retaliatory acts are prohibited. A recipient is prohibited from intimidating, threatening, coercing, or
discriminating against any individual for the purpose of interfering with any right or privilege secured
by Section 504.

7. Does OCR mediate complaints?

OCR does not engage in formal mediation. However, OCR may offer to facilitate mediation, referred to
as “Early Complaint Resolution,” to resolve a complaint filed under Section 504. This approach brings
the parties together so that they may discuss possible resolution of the complaint immediately. If both
parties are willing to utilize this approach, OCR will work with the parties to facilitate resolution by
providing each an understanding of pertinent legal standards and possible remedies. An agreement
reached between the parties is not monitored by OCR.

8. What are the appeal rights with OCR?

OCR is committed to the high quality resolution of every case. OCR affords the complainant an
opportunity to appeal OCR's letters of finding(s) issued pursuant to Section 303(a) of the Case
Processing Manual, and to request reconsideration of administrative closures or dismissals. The
appeal/reconsideration process provides an opportunity for complainants to bring information to OCR’s
attention that would change OCR’s decision. The complainant may send an appeal to the Deputy
Assistant Secretary for Enforcement within 60 days of the date of OCR'’s letter of finding(s). The
complainant must explain why he or she believes the factual information was incomplete, the analysis
of the facts was incorrect, and/or the appropriate legal standard was not applied, and how this would
change OCR'’s determination in the case.

9. What does noncompliance with Section 504 mean?

A school district is out of compliance when it is violating any provision of the Section 504 statute or
regulations.

10. What sanctions can OCR impose on a school district that is out of compliance?
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OCR initially attempts to bring the school district into voluntary compliance through negotiation of a
corrective action agreement. If OCR is unable to achieve voluntary compliance, OCR will initiate
enforcement action. OCR may: (1) initiate administrative proceedings to terminate Department of
Education financial assistance to the recipient; or (2) refer the case to the Department of Justice for
judicial proceedings.

11. Who has ultimate authority to enforce Section 504?

In the educational context, OCR has been given administrative authority to enforce Section 504.
Section 504 is a Federal statute that may be enforced through the Department's administrative
process or through the Federal court system. In addition, a person may at any time file a private
lawsuit against a school district. The Section 504 regulations do not contain a requirement that a
person file a complaint with OCR and exhaust his or her administrative remedies before filing a private
lawsuit.

STUDENTS PROTECTED UNDER SECTION 504

Section 504 covers qualified students with disabilities who attend schools receiving Federal financial
assistance. To be protected under Section 504, a student must be determined to: (1) have a physical
or mental impairment that substantially limits one or more major life activities; or (2) have a record of
such an impairment; or (3) be regarded as having such an impairment. Section 504 requires that
school districts provide a free appropriate public education (FAPE) to qualified students in their
jurisdictions who have a physical or mental impairment that substantially limits one or more major life
activities.

12. What is a physical or mental impairment that substantially limits a major life activity?

The determination of whether a student has a physical or mental impairment that substantially limits a
major life activity must be made on the basis of an individual inquiry. The Section 504 regulatory
provision at 34 C.F.R. 104.3(j)(2)(i) defines a physical or mental impairment as any physiological
disorder or condition, cosmetic disfigurement, or anatomical loss affecting one or more of the following
body systems: neurological; musculoskeletal; special sense organs; respiratory, including speech
organs; cardiovascular; reproductive; digestive; genito-urinary; hemic and lymphatic; skin; and
endocrine; or any mental or psychological disorder, such as mental retardation, organic brain
syndrome, emotional or mental illness, and specific learning disabilities. The regulatory provision does
not set forth an exhaustive list of specific diseases and conditions that may constitute physical or
mental impairments because of the difficulty of ensuring the comprehensiveness of such a list.

Major life activities, as defined in the Section 504 regulations at 34 C.F.R. 104.3(j)(2)(ii), include
functions such as caring for one's self, performing manual tasks, walking, seeing, hearing, speaking,
breathing, learning, and working. This list is not exhaustive. Other functions can be major life
activities for purposes of Section 504. In the Amendments Act (see FAQ 1), Congress provided
additional examples of general activities that are major life activities, including eating, sleeping,
standing, lifting, bending, reading, concentrating, thinking, and communicating. Congress also
provided a non-exhaustive list of examples of “major bodily functions” that are major life activities,
such as the functions of the immune system, normal cell growth, digestive, bowel, bladder,
neurological, brain, respiratory, circulatory, endocrine, and reproductive functions. The Section 504
regulatory provision, though not as comprehensive as the Amendments Act, is still valid - the Section
504 regulatory provision’s list of examples of major life activities is not exclusive, and an activity or
function not specifically listed in the Section 504 regulatory provision can nonetheless be a major life
activity.

13. Does the meaning of the phrase "qualified student with a disability" differ on the basis
of a student's educational level, i.e., elementary and secondary versus postsecondary?





Yes. At the elementary and secondary educational level, a "qualified student with a disability" is a
student with a disability who is: of an age at which students without disabilities are provided
elementary and secondary educational services; of an age at which it is mandatory under state law to
provide elementary and secondary educational services to students with disabilities; or a student to
whom a state is required to provide a free appropriate public education under the Individuals with
Disabilities Education Act (IDEA).

At the postsecondary educational level, a qualified student with a disability is a student with a
disability who meets the academic and technical standards requisite for admission or participation in
the institution's educational program or activity.

14. Does the nature of services to which a student is entitled under Section 504 differ by
educational level?

Yes. Public elementary and secondary recipients are required to provide a free appropriate public
education to qualified students with disabilities. Such an education consists of regular or special
education and related aids and services designed to meet the individual educational needs of students
with disabilities as adequately as the needs of students without disabilities are met.

At the postsecondary level, the recipient is required to provide students with appropriate academic
adjustments and auxiliary aids and services that are necessary to afford an individual with a disability
an equal opportunity to participate in a school's program. Recipients are not required to make
adjustments or provide aids or services that would result in a fundamental alteration of a recipient's
program or impose an undue burden.

15. Once a student is identified as eligible for services under Section 504, is that student
always entitled to such services?

Yes, as long as the student remains eligible. The protections of Section 504 extend only to individuals
who meet the regulatory definition of a person with a disability. If a recipient school district re-
evaluates a student in accordance with the Section 504 regulatory provision at 34 C.F.R. 104.35 and
determines that the student's mental or physical impairment no longer substantially limits his/her
ability to learn or any other major life activity, the student is no longer eligible for services under
Section 504.

16. Are current illegal users of drugs excluded from protection under Section 504?

Generally, yes. Section 504 excludes from the definition of a student with a disability, and from
Section 504 protection, any student who is currently engaging in the illegal use of drugs when a
covered entity acts on the basis of such use. (There are exceptions for persons in rehabilitation
programs who are no longer engaging in the illegal use of drugs).

17. Are current users of alcohol excluded from protection under Section 504?

No. Section 504's definition of a student with a disability does not exclude users of alcohol. However,
Section 504 allows schools to take disciplinary action against students with disabilities using drugs or
alcohol to the same extent as students without disabilities.

EVALUATION

At the elementary and secondary school level, determining whether a child is a qualified disabled
student under Section 504 begins with the evaluation process. Section 504 requires the use of
evaluation procedures that ensure that children are not misclassified, unnecessarily labeled as having
a disability, or incorrectly placed, based on inappropriate selection, administration, or interpretation of
evaluation materials.





18. What is an appropriate evaluation under Section 504?

Recipient school districts must establish standards and procedures for initial evaluations and periodic
re-evaluations of students who need or are believed to need special education and/or related services
because of disability. The Section 504 regulatory provision at 34 C.F.R. 104.35(b) requires school
districts to individually evaluate a student before classifying the student as having a disability or
providing the student with special education. Tests used for this purpose must be selected and
administered so as best to ensure that the test results accurately reflect the student's aptitude or
achievement or other factor being measured rather than reflect the student's disability, except where
those are the factors being measured. Section 504 also requires that tests and other evaluation
materials include those tailored to evaluate the specific areas of educational need and not merely
those designed to provide a single intelligence quotient. The tests and other evaluation materials must
be validated for the specific purpose for which they are used and appropriately administered by
trained personnel.

19. How much is enough information to document that a student has a disability?

At the elementary and secondary education level, the amount of information required is determined by
the multi-disciplinary committee gathered to evaluate the student. The committee should include
persons knowledgeable about the student, the meaning of the evaluation data, and the placement
options. The committee members must determine if they have enough information to make a
knowledgeable decision as to whether or not the student has a disability. The Section 504 regulatory
provision at 34 C.F.R. 104.35(c) requires that school districts draw from a variety of sources in the
evaluation process so that the possibility of error is minimized. The information obtained from all such
sources must be documented and all significant factors related to the student's learning process must
be considered. These sources and factors may include aptitude and achievement tests, teacher
recommendations, physical condition, social and cultural background, and adaptive behavior. In
evaluating a student suspected of having a disability, it is unacceptable to rely on presumptions and
stereotypes regarding persons with disabilities or classes of such persons. Compliance with the IDEA
regarding the group of persons present when an evaluation or placement decision is made is
satisfactory under Section 504.

20. What process should a school district use to identify students eligible for services under
Section 504? Is it the same process as that employed in identifying students eligible for
services under the IDEA?

School districts may use the same process to evaluate the needs of students under Section 504 as
they use to evaluate the needs of students under the IDEA. If school districts choose to adopt a
separate process for evaluating the needs of students under Section 504, they must follow the
requirements for evaluation specified in the Section 504 regulatory provision at 34 C.F.R. 104.35.

21. May school districts consider "mitigating measures" used by a student in determining
whether the student has a disability under Section 504?

No. As of January 1, 2009, school districts, in determining whether a student has a physical or mental
impairment that substantially limits that student in a major life activity, must not consider the
ameliorating effects of any mitigating measures that student is using. This is a change from prior
law. Before January 1, 2009, school districts had to consider a student’s use of mitigating measures
in determining whether that student had a physical or mental impairment that substantially limited
that student in a major life activity. In the Amendments Act (see FAQ 1), however, Congress specified
that the ameliorative effects of mitigating measures must not be considered in determining if a person
is an individual with a disability.

Congress did not define the term “mitigating measures” but rather provided a non-exhaustive list of
“mitigating measures.” The mitigating measures are as follows: medication; medical supplies,
equipment or appliances; low-vision devices (which do not include ordinary eyeglasses or contact
lenses); prosthetics (including limbs and devices); hearing aids and cochlear implants or other





implantable hearing devices; mobility devices; oxygen therapy equipment and supplies; use of
assistive technology; reasonable accommodations or auxiliary aids or services; and learned behavioral
or adaptive neurological modifications.

Congress created one exception to the mitigating measures analysis. The ameliorative effects of the
mitigating measures of ordinary eyeglasses or contact lenses shall be considered in determining if an
impairment substantially limits a major life activity. “Ordinary eyeglasses or contact lenses” are
lenses that are intended to fully correct visual acuity or eliminate refractive error, whereas “low-vision
devices” (listed above) are devices that magnify, enhance, or otherwise augment a visual image.

22. Does OCR endorse a single formula or scale that measures substantial limitation?

No. The determination of substantial limitation must be made on a case-by-case basis with respect to
each individual student. The Section 504 regulatory provision at 34 C.F.R. 104.35 (c) requires that a
group of knowledgeable persons draw upon information from a variety of sources in making this
determination.

23. Are there any impairments which automatically mean that a student has a disability
under Section 504?

No. An impairment in and of itself is not a disability. The impairment must substantially limit one or
more major life activities in order to be considered a disability under Section 504.

24. Can a medical diagnosis suffice as an evaluation for the purpose of providing FAPE?

No. A physician's medical diagnosis may be considered among other sources in evaluating a student
with an impairment or believed to have an impairment which substantially limits a major life activity.
Other sources to be considered, along with the medical diagnosis, include aptitude and achievement
tests, teacher recommendations, physical condition, social and cultural background, and adaptive
behavior. As noted in FAQ 22, the Section 504 regulations require school districts to draw upon a
variety of sources in interpreting evaluation data and making placement decisions.

25. Does a medical diagnosis of an illness automatically mean a student can receive
services under Section 504?

No. A medical diagnosis of an illness does not automatically mean a student can receive services
under Section 504. The illness must cause a substantial limitation on the student's ability to learn or
another major life activity. For example, a student who has a physical or mental impairment would not
be considered a student in need of services under Section 504 if the impairment does not in any way
limit the student's ability to learn or other major life activity, or only results in some minor limitation
in that regard.

26. How should a recipient school district handle an outside independent evaluation? Do all
data brought to a multi-disciplinary committee need to be considered and given equal
weight?

The results of an outside independent evaluation may be one of many sources to consider. Multi-
disciplinary committees must draw from a variety of sources in the evaluation process so that the
possibility of error is minimized. All significant factors related to the subject student's learning process
must be considered. These sources and factors include aptitude and achievement tests, teacher
recommendations, physical condition, social and cultural background, and adaptive behavior, among
others. Information from all sources must be documented and considered by knowledgeable
committee members. The weight of the information is determined by the committee given the
student's individual circumstances.





27. What should a recipient school district do if a parent refuses to consent to an initial
evaluation under the Individuals with Disabilities Education Act (IDEA), but demands a
Section 504 plan for a student without further evaluation?

A school district must evaluate a student prior to providing services under Section 504. Section 504
requires informed parental permission for initial evaluations. If a parent refuses consent for an initial
evaluation and a recipient school district suspects a student has a disability, the IDEA and Section 504
provide that school districts may use due process hearing procedures to seek to override the parents'
denial of consent.

28. Who in the evaluation process makes the ultimate decision regarding a student's
eligibility for services under Section 504?

The Section 504 regulatory provision at 34 C.F.R.104.35 (c) (3) requires that school districts ensure
that the determination that a student is eligible for special education and/or related aids and services
be made by a group of persons, including persons knowledgeable about the meaning of the evaluation
data and knowledgeable about the placement options. If a parent disagrees with the determination, he
or she may request a due process hearing.

29. Once a student is identified as eligible for services under Section 504, is there an annual
or triennial review requirement? If so, what is the appropriate process to be used? Or is it
appropriate to keep the same Section 504 plan in place indefinitely after a student has been
identified?

Periodic re-evaluation is required. This may be conducted in accordance with the IDEA regulations,
which require re-evaluation at three-year intervals (unless the parent and public agency agree that re-
evaluation is unnecessary) or more frequently if conditions warrant, or if the child's parent or teacher
requests a re-evaluation, but not more than once a year (unless the parent and public agency agree
otherwise).

30. Is a Section 504 re-evaluation similar to an IDEA re-evaluation? How often should it be
done?

Yes. Section 504 specifies that re-evaluations in accordance with the IDEA is one means of compliance
with Section 504. The Section 504 regulations require that re-evaluations be conducted periodically.
Section 504 also requires a school district to conduct a re-evaluation prior to a significant change of
placement. OCR considers an exclusion from the educational program of more than 10 school days a
significant change of placement. OCR would also consider transferring a student from one type of
program to another or terminating or significantly reducing a related service a significant change in
placement.

31. What is reasonable justification for referring a student for evaluation for services under
Section 504?

School districts may always use regular education intervention strategies to assist students with
difficulties in school. Section 504 requires recipient school districts to refer a student for an evaluation
for possible special education or related aids and services or modification to regular education if the
student, because of disability, needs or is believed to need such services.

32. A student is receiving services that the school district maintains are necessary under
Section 504 in order to provide the student with an appropriate education. The student's
parent no longer wants the student to receive those services. If the parent wishes to
withdraw the student from a Section 504 plan, what can the school district do to ensure
continuation of services?





The school district may initiate a Section 504 due process hearing to resolve the dispute if the district
believes the student needs the services in order to receive an appropriate education.

33. A student has a disability referenced in the IDEA, but does not require special education
services. Is such a student eligible for services under Section 504?

The student may be eligible for services under Section 504. The school district must determine
whether the student has an impairment which substantially limits his or her ability to learn or another
major life activity and, if so, make an individualized determination of the child's educational needs for
regular or special education or related aids or services. For example, such a student may receive
adjustments in the regular classroom.

34. How should a recipient school district view a temporary impairment?

A temporary impairment does not constitute a disability for purposes of Section 504 unless its severity
is such that it results in a substantial limitation of one or more major life activities for an extended
period of time. The issue of whether a temporary impairment is substantial enough to be a disability
must be resolved on a case-by-case basis, taking into consideration both the duration (or expected
duration) of the impairment and the extent to which it actually limits a major life activity of the
affected individual.

In the Amendments Act (see FAQ 1), Congress clarified that an individual is not “regarded as” an
individual with a disability if the impairment is transitory and minor. A transitory impairment is an
impairment with an actual or expected duration of 6 months or less.

35. Is an impairment that is episodic or in remission a disability under Section 504?

Yes, under certain circumstances. In the Amendments Act (see FAQ 1), Congress clarified that an
impairment that is episodic or in remission is a disability if it would substantially limit a major life
activity when active. A student with such an impairment is entitled to a free appropriate public
education under Section 504.

PLACEMENT

Once a student is identified as being eligible for regular or special education and related aids or
services, a decision must be made regarding the type of services the student needs.

36. If a student is eligible for services under both the IDEA and Section 504, must a school
district develop both an individualized education program (IEP) under the IDEA and a
Section 504 plan under Section 504?

No. If a student is eligible under IDEA, he or she must have an IEP. Under the Section 504
regulations, one way to meet Section 504 requirements for a free appropriate public education is to
implement an IEP.

37. Must a school district develop a Section 504 plan for a student who either "has a record
of disability” or is "regarded as disabled"?

No. In public elementary and secondary schools, unless a student actually has an impairment that
substantially limits a major life activity, the mere fact that a student has a "record of" or is "regarded
as" disabled is insufficient, in itself, to trigger those Section 504 protections that require the provision
of a free appropriate public education (FAPE). This is consistent with the Amendments Act (see FAQ
1), in which Congress clarified that an individual who meets the definition of disability solely by virtue
of being “regarded as” disabled is not entitled to reasonable accommodations or the reasonable
modification of policies, practices or procedures. The phrases "has a record of disability" and "is





regarded as disabled" are meant to reach the situation in which a student either does not currently
have or never had a disability, but is treated by others as such.

As noted in FAQ 34, in the Amendments Act (see FAQ 1), Congress clarified that an individual is not
“regarded as” an individual with a disability if the impairment is transitory and minor. A transitory
impairment is an impairment with an actual or expected duration of 6 months or less.

38. What is the receiving school district's responsibility under Section 504 toward a student
with a Section 504 plan who transfers from another district?

If a student with a disability transfers to a district from another school district with a Section 504 plan,
the receiving district should review the plan and supporting documentation. If a group of persons at
the receiving school district, including persons knowledgeable about the meaning of the evaluation
data and knowledgeable about the placement options determines that the plan is appropriate, the
district is required to implement the plan. If the district determines that the plan is inappropriate, the
district is to evaluate the student consistent with the Section 504 procedures at 34 C.F.R. 104.35 and
determine which educational program is appropriate for the student. There is no Section 504 bar to
the receiving school district honoring the previous IEP during the interim period. Information about
IDEA requirements when a student transfers is available from the Office of Special Education and
Rehabilitative Services at
http://idea.ed.gov/explore/view/p/%2Croot%2Cdynamic%2CQaCorner%2C3%2C

39. What are the responsibilities of regular education teachers with respect to
implementation of Section 504 plans? What are the consequences if the district fails to
implement the plans?

Regular education teachers must implement the provisions of Section 504 plans when those plans
govern the teachers' treatment of students for whom they are responsible. If the teachers fail to
implement the plans, such failure can cause the school district to be in honcompliance with Section
504.

40. What is the difference between a regular education intervention plan and a Section 504
plan?

A regular education intervention plan is appropriate for a student who does not have a disability or is
not suspected of having a disability but may be facing challenges in school. School districts vary in
how they address performance problems of regular education students. Some districts employ teams
at individual schools, commonly referred to as "building teams." These teams are designed to provide
regular education classroom teachers with instructional support and strategies for helping students in
need of assistance. These teams are typically composed of regular and special education teachers who
provide ideas to classroom teachers on methods for helping students experiencing academic or
behavioral problems. The team usually records its ideas in a written regular education intervention
plan. The team meets with an affected student's classroom teacher(s) and recommends strategies to
address the student's problems within the regular education environment. The team then follows the
responsible teacher(s) to determine whether the student's performance or behavior has improved. In
addition to building teams, districts may utilize other regular education intervention methods,
including before-school and after-school programs, tutoring programs, and mentoring programs.

PROCEDURAL SAFEGUARDS

Public elementary and secondary schools must employ procedural safeguards regarding the
identification, evaluation, or educational placement of persons who, because of disability, need or are
believed to need special instruction or related services.

41. Must a recipient school district obtain parental consent prior to conducting an initial
evaluation?



http://idea.ed.gov/explore/view/p/%2Croot%2Cdynamic%2CQaCorner%2C3%2C



Yes. OCR has interpreted Section 504 to require districts to obtain parental permission for initial
evaluations. If a district suspects a student needs or is believed to need special instruction or related
services and parental consent is withheld, the IDEA and Section 504 provide that districts may use
due process hearing procedures to seek to override the parents' denial of consent for an initial
evaluation.

42, If so, in what form is consent required?

Section 504 is silent on the form of parental consent required. OCR has accepted written consent as
compliance. IDEA as well as many state laws also require written consent prior to initiating an
evaluation.

43. What can a recipient school district do if a parent withholds consent for a student to
secure services under Section 504 after a student is determined eligible for services?

Section 504 neither prohibits nor requires a school district to initiate a due process hearing to override
a parental refusal to consent with respect to the initial provision of special education and related
services. Nonetheless, school districts should consider that IDEA no longer permits school districts to
initiate a due process hearing to override a parental refusal to consent to the initial provision of
services.

44. What procedural safeguards are required under Section 504?

Recipient school districts are required to establish and implement procedural safeguards that include
notice, an opportunity for parents to review relevant records, an impartial hearing with opportunity for
participation by the student's parents or guardian, representation by counsel and a review procedure.

45, What is a recipient school district's responsibility under Section 504 to provide
information to parents and students about its evaluation and placement process?

Section 504 requires districts to provide notice to parents explaining any evaluation and placement
decisions affecting their children and explaining the parents' right to review educational records and
appeal any decision regarding evaluation and placement through an impartial hearing.

46. Is there a mediation requirement under Section 504?
No.
TERMINOLOGY

The following terms may be confusing and/or are frequently used incorrectly in the elementary and
secondary school context.

Equal access: equal opportunity of a qualified person with a disability to participate in or benefit from
educational aid, benefits, or services

Free appropriate public education (FAPE): a term used in the elementary and secondary school
context; for purposes of Section 504, refers to the provision of regular or special education and
related aids and services that are designed to meet individual educational needs of students with
disabilities as adequately as the needs of students without disabilities are met and is based upon
adherence to procedures that satisfy the Section 504 requirements pertaining to educational setting,
evaluation and placement, and procedural safeguards

Placement: a term used in the elementary and secondary school context; refers to regular and/or
special educational program in which a student receives educational and/or related services





Reasonable accommodation: a term used in the employment context to refer to modifications or
adjustments employers make to a job application process, the work environment, the manner or
circumstances under which the position held or desired is customarily performed, or that enable a
covered entity's employee with a disability to enjoy equal benefits and privileges of employment; this
term is sometimes used incorrectly to refer to related aids and services in the elementary and
secondary school context or to refer to academic adjustments, reasonable modifications, and auxiliary
aids and services in the postsecondary school context

Reasonable modifications: under a regulatory provision implementing Title II of the ADA, public
entities are required to make reasonable modifications in policies, practices, or procedures when the
modifications are necessary to avoid discrimination on the basis of disability, unless the public entity
can demonstrate that making the modifications would fundamentally alter the nature of the service,
program, or activity

Related services: a term used in the elementary and secondary school context to refer to
developmental, corrective, and other supportive services, including psychological, counseling and
medical diagnostic services and transportation.
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l. Identification
A.  Child Find (IDEA Regulations 34 CFR 300.111,131 and 301)

1. Each state must have policies and procedures to ensure that
all children with disabilities who are in need of special
education and who are residing in the state are identified,
located and evaluated.

The IDEA clarifies that the child find requirements apply to
highly mobile children (such as migrant children), homeless
children, children who are wards of the state and children
who may have a disability and be in need of special education
even though they are advancing from grade to grade.

Note: The definition of a homeless child includes not only
those children and youth who are living on the streets, cars,
parks, etc., but also includes migratory children and children
who are sharing housing of other persons due to loss of
housing, economic hardship, or a similar reason (McKinney-
Vento Homeless Assistance Act, 42 U.S.C. 11434a, Section
725).

In addition, the child find responsibility covers all children
with disabilities, including students attending private schools
placed by their parents.
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B.

Early Intervening Services ( 34 CFR 300.226)

1. The IDEA allows a Local Education Agency (LEA) to use up to

15% of its IDEA funds under Part B to develop and implement
coordinated, early intervening services (EIS) for students K-12
(with particular emphasis on students K-3) for students not
currently identified as needing special education, but who need
additional academic and behavioral support to succeed in general
education. These general education supports should be viewed as
pre-referral efforts before a child is referred for a special
education evaluation. EIS is not limited to students suspected of
having a specific learning disability.

If the LEA has been determined to have significant
disproportionality problems in the identification and placement
of students with disabilities, the LEA must use 15% of its IDEA
Part B funds to provide comprehensive coordinated early
intervening services particularly to those children who were
overidentified.

. Early intervening services include professional development for

teachers and other staff to enable personnel to deliver
scientifically based academic and behavior interventions
including scientifically based literacy instruction. In addition EIS
may include providing educational and behavioral evaluations,
services and supports.

. If the LEA uses Part B funds to provide EIS, the LEA must

annually report to the SEA on: the number of students serviced
with EIS, the number of the students receiving EIS who
subsequently received special education services during the
preceding two year period.

Regulatory Comments

. The Comments to the IDEA Regulations
emphasize that the use of early intervening
services may not delay an appropriate
evaluation for special education although there
IS no specific time limit for receiving such
services before an evaluation. (Federal Register,
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Volume 71, No. 156, Page 46626)

. The Comments explain the early intervening
services may not be used for preschoolers.
(Page 46627)

C. General Education Intervention/Child Find Cases

1.

The Court determined that the district complied with the
IDEA when it attempted pre-referral intervention before
placing a student in special education. Furthermore, state
policy expected that general education interventions would be
considered before referring a student for a special education
evaluation Johnson v. Upland Unified School District, 36
IDELR 2, 29 Fed. Appx. 689 (United States Court of
Appeals, 9" Circuit (2002)). This is an unpublished decision.

The Court found that the school district violated its
responsibility under the child find provision of the IDEA
when it did not conduct a special education evaluation of a
student. The 10" grade student was referred by the school to a
mental health counselor since the student failed every subject
and the teachers reported that her work was “gibberish and
incomprehensible”, she played with dolls in class and
urinated on herself in class.

Although the mental health counselor recommended a special
education evaluation, the school district did not refer her for
an evaluation and instead promoted her to the 11" grade. The
school did finally conduct an evaluation when the parent
made a referral. Compton Unified School District v. Addison
598 F.3d 1181,54 IDELR 71 (United States Court of Appeals,
9™ Circuit (2010)). On Appeal to the United States Supreme
Court.

The Court affirmed the District Court’s conclusion supporting
the use of a general education intervention team as part of the
regular pre-referral process before a student would be
evaluated for special education services. The Court noted that
the use of alternative programs is not inconsistent with the
IDEA for it is sensible policy for a school to explore options
in the regular education environment before designating a
child as a special education student. The process did not act
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as a “roadblock” to prevent the parents from requesting an
evaluation at any time. In this case, the parents had never
submitted a request to have their child evaluated.

Lastly, the Court concluded that the IDEA’s procedural
safeguards do not apply to general education interventions
and therefore the parents do not have a legal right to be part
of such team. The mere discussion of a possible special
education referral by the team does not become a special
education referral triggering the IDEA’s procedural
protections. A.P. v. Woodstock Board of Education 370
F.Appx. 202, 55 IDELR 61 (United States Court of Appeals,
2" Circuit (2010)). Note: This is an unpublished decision.

The Court found that the school district failed to adhere to its
child find efforts under the IDEA. Based on the student’s
record of consecutive failures on state assessments,
continuing difficulty in multiple subjects and the inability of
prior accommodations under Section 504 to improve his
performance, the school had reason to suspect the student had
a disability.

In addition, the Court found that when a parent requests a
special education evaluation, the IDEA gives the parent a
right to the evaluation and overrides local district policy
which would require a general education intervention team to
first consider interventions before conducting the evaluation.
In those instances, the required use of the general education
intervention team impedes the exercise of rights guaranteed
by federal law and would violate the IDEA. EI Paso
Independent School District v. Richard R., 50 IDELR 256,
567 F. Supp. 2d 918 (United States District Court, Western
District, Texas (2008). Appealed on other grounds.

The United States Department of Education issued a
clarification memo that it would be inconsistent with the
IDEA’s evaluation procedures for a school to reject a referral
for a special education evaluation from a parent and delay the
provision of an initial evaluation on the basis that the student
has not participated in an RTI (Response to Intervention)
strategy or framework. The IDEA allows a parent to request
an initial special education evaluation at any time.

timeframe from referral for evaluation to requesting parental
consent to evaluate, it is the Department’s policy that the
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school must seek parental consent within “a reasonable period
of time” after receiving a referral. If the school does not feel a
special education is warranted and denies the parent’s request,
the school must provide written notice of refusal to evaluate
the student which is subject to a due process hearing or an
administrative complaint should the parent challenge the
school’s decision. Memorandum to State Directors of Special
Education 56 IDELR 50 (United States Department of
Education, Office of Special Education Programs (2011)).

1. Initial Evaluation (34 CFR 300.301)

A

An initial evaluation shall be conducted, pursuant to a request by the
parents or the public agency, before the initial provision of special
education and related services to a child with a disability.

1.

The IDEA regulations allow a parent to revoke consent for
IEP services at any time. (See 34 CFR 300.300(b)(4)) Such
revocation is not subject to a legal challenge by the school
district. The Comments to the Regulations note that if a
parent revokes consent for special education services, the
parent may request at any time that the student be re-enrolled
in special education. In such case, the request shall be treated
as a request for an initial evaluation. The Comments highlight
that the parent may want to consider making an evaluation
request when their child has a discipline issue or in meeting
graduation requirements. There is no limitation on the number
of times a parent may revoke consent for special education
and then subsequently request reinstatement in special
education. (Federal Register, Volume 73, No. 231, Page
73014)

If a parent makes a request for a special education evaluation,
the student should be treated as any other student in the child
find process. Depending on the data available the new
evaluation may consist of a review of existing evaluation
data. Based on a review of existing data that includes
information provided by the parents, current classroom, local
and/or State assessments and observations by teachers and
related service providers, the IEP Team and other qualified
professionals will determine what, if any, evaluation data are
needed to determine whether the student qualifies for special






education and, if so, the educational needs of the student.
(Federal Register, Volume 73, No. 231, Page 73015)

If a student with a disability on an IEP transfers to a new
school district in another state and a new evaluation is
required to determine whether the student is eligible for
special education in the new state, the evaluation is
considered a new evaluation and not a reevaluation. Letter to
Champagne 53 IDELR 198 (United States Department of
Education, Office of Special Education (2008)).

In conducting the evaluation, the LEA must use a variety of
assessment tools and strategies to gather relevant functional,
developmental, and academic information to determine
whether the child is special education eligible and the content
of the child’s IEP.

The evaluation must be sufficiently comprehensive to identify
all of the child’s special education and related services needs,
whether or not commonly linked to the child’s disability
category. Also, if appropriate, members of the IEP Team and
other qualified personnel review existing information to
determine what additional data needs to be collected as part
of the evaluation.

The evaluation must be completed within 60 days from the
date of consent unless the State establishes a different
timeframe. Exceptions are permitted in situations where the
student moves to a new LEA prior to the eligibility
determination (in which case the LEA and the parent must
agree to a specific time when the evaluation will be
completed) or if the parent fails to produce the student for the
evaluation.

Screening by a teacher or specialist to determine appropriate
instructional strategies for curriculum implementation is not
deemed an evaluation.

Nothing in either the IDEA or its implementing regulations
requires a State or local educational agency to, or prohibits a
State or LEA from, developing and implementing policies to
temporarily remove a student from his or her classroom for
purposes of administering screening instruments to determine
appropriate instructional strategies for the student. In
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addition, there is nothing in the IDEA that requires a State or
LEA to, or prohibits a State or LEA from, developing and
implementing policies that permit screening children to
determine if evaluations are necessary. Letter to Torres 53
IDELR 333 (United States Department of Education, Office
of Special Education Programs (2009))

In addition, an evaluation involving two school districts in the
same academic year shall be coordinated and expeditiously
completed.

Evaluation Contents (34 CFR 300.305)

1.

2.

10.

Relevant functional and developmental information
Information from parents

Information related to enabling access in and progress in the
general curriculum

Technically sound instruments that assess cognitive and
behavioral factors in addition to physical and developmental
factors

Review of existing data
Current classroom-based assessments and observations
Teacher and related service providers’ observations

Evaluations are to be administered in a language and form
most likely to yield accurate information on what the child
knows and can do academically, developmentally, and
functionally unless not feasible.

Materials and procedures used to assess a child with limited
English proficiency are selected and administered to ensure
that they measure the extent to which the child has a disability
and needs special education, rather than measuring the child’s
English language skills.

The Comments to the IDEA regulations state that the IDEA
does not require an LEA to evaluate a student for other
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C.

agency purposes such as a vocational rehabilitation program,
a college or other postsecondary setting. (Page 46644)

Notice/Consent for initial evaluation (34 CFR 300.300)

1.

Written notice of initial evaluation

Prior written notice must be provided to the parents when the
school is proposing to change or refusing to change the
child’s identification or evaluation. (300.503 (a)). A copy of
the procedural safeguards must be given to the parents upon
the initial referral or parent request for an evaluation.
(300.504 (a)).

If the LEA does not agree with the parent’s request for an
initial evaluation since it does not suspect that the child has a
disability and is in need of special education, the LEA may
refuse to conduct the evaluation. In that instance, the LEA
must provide the parents with written notice of its decision
and the parents have procedural safeguards available
including the right to request a due process hearing. Letter to
Anonymous 19 IDELR 498 (United States Department of
Education, Office of Special Education Programs (1992)).

Consent for initial evaluation

The LEA, after providing the parents with written notice of its
proposal to conduct an initial evaluation, must obtain
informed written consent from the parent before conducting
the evaluation.

Parental consent is not required before reviewing existing
data as part of an evaluation or administering a test/evaluation
administered to all children.

The Court held that the school district could not proceed with
an initial special education evaluation when one parent
provided written consent for the evaluation and the other
parent provided a written refusal to consent to the evaluation.
Both parents had equal legal rights in this matter. The parents
are free, however, to litigate any dispute regarding their
relative educational decision making rights in the family
court. In the Matter of J.H. v. Northfield Public School
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District 52 IDELR 165 (Minnesota Court of Appeals (2009)).
Note: This is an unpublished decision.

Refusal to consent.

If the parent does not provide consent for the initial
evaluation or reevaluation, the LEA may pursue the issue
through mediation or a due process hearing. The LEA does
not violate its child find responsibilities if it declines to
pursue the evaluation after making reasonable efforts to
obtain parental consent. (300.300 (a)(3)(ii) and (c)(i))

If a parent of a student who is home schooled or parentally
placed in a private school does not provide consent for the
initial evaluation or reevaluation, the LEA may not use
mediation or a due process hearing to override the parent’s
refusal. The LEA is not required to consider such child as
eligible for services. (300.300 (d)(4))

If the child is a ward of the state (which does not include a
child who has a foster parent) and not residing with a parent,
reasonable efforts shall be made to obtain parent consent. No
parental consent is required if the parent cannot be found,
parental rights have been terminated, or a judge has appointed
an individual with educational authority.

D. Evaluation Cases

1.

The Court found no substantive harm when school officials
and its evaluators conferred without the parents present to
coordinate the drafting of an assessment report which
discussed eligibility. The parent was an active participant in
the final determination of eligibility N.L. v. Knox County
Schools, 38 IDELR 62, 315 F.3d 688 (United States Court of
Appeals, 6™ Circuit (2003)).

The Court affirmed the school’s right to conduct a medical
evaluation of a student, as part of a reevaluation, in spite of
the guardian’s refusal to consent to such evaluation. It was
found that the school articulated reasonable grounds for the
necessity of the evaluation. The Court rejected the argument
that the medical evaluation would violate the student’s right
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to privacy stating that the guardian could decline special
education under the IDEA rather than to decline to have the
medical evaluation. Shelby S. v. Conroe Independent School
District, 45 IDELR 269, 454 F.3d 450 (United States Court of
Appeals, 5 Circuit (2006)).

In an action raising several procedural issues under the IDEA,
one claim by the parents of a student with a disability was
that the school district failed to assess the student in his
primary language, in particular the psychological assessment.
A language interpreter was present during the verbal portions
of the assessment but direct verbal cues were not given. The
hearing officer agreed with the psychologist that verbal cues
would have disturbed the validity of the test and therefore
native language administration was not feasible.

The Court of Appeals commented that even if they disagreed
and found that native language assessment was feasible, there
was no evidence in the record that the results of the
psychological assessment resulted in the student being denied
a suitable educational opportunity Park v. Anaheim Union
High School District, 45 IDELR 178, 444. F3d 1149 (United
States Court of Appeals, 9" Circuit (2006)).

Once a test has been given to a student and has personally
identifiable information (such as the student’s name, social
security number or school number) it becomes an educational
record. Therefore, the parents must have access to the test
protocol under the Family Educational Rights and Privacy
Act (FERPA) Letter to Kelly 211 IDELR 240 (United States
Department of Education, Office of Special Education
Programs (1980)).

FERPA (the Buckley Amendment) requires that a school
respond to reasonable requests for explanations and
interpretations of education records such as test answer sheets
or test protocols not accompanied by the question booklet.
Thus, a school should, upon request, provide the parent an
opportunity to review the test booklet by either showing the
test question booklet, read the questions to the parent or
provide an interpretation for the responses in some other
manner adequate to inform the parent Letter to Scott City
School District, 107 LRP 47713 (United States Department of
Education, Family Policy Compliance Office (2007)).
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The school, by referring a family to an evaluation center to
determine whether the child with a disability was also
autistic, violated its obligation under the IDEA to evaluate the
student in all areas of suspected disability. The Court held
that a school cannot abdicate its affirmative duties under the
IDEA by simply referring the parents to an evaluation center
since it would not ensure that the child is assessed. The Court
concluded that such procedural deficiency denied the student
a FAPE. N.B. v. Hellgate Elementary School District 50
IDELR 241, 541 F.3d 1202 (United States Court of Appeals,
9™ Circuit (2008)).

The parents were denied reimbursement for private services
obtained for their twins with autism. The Court found that the
school’s evaluation was timely since there was no reason to
suspect the twins were autistic until the private service
provider contacted the district. However, the parents were
partially reimbursed for the private evaluation due to the
delay in sending the parents prior written notice of the
school’s intent to evaluate along with a copy of the
procedural safeguards. J.G. v. Douglas County School
District , 51 IDELR 119, 552 F.3d 786 (United States Court
of Appeals, 9™ Circuit (2008)).

The parents alleged the school failed to properly assess the
cognitive ability of their student with autism since the
assessors were not able to obtain an IQ score for her. The
Court rejected the allegation finding that the evidence
demonstrated that the school attempted to assess her cognitive
ability but was unable to do so because of her distractibility
and limited ability to maintain social interaction.

The Court also held that an 1Q score is not a legal prerequisite
to a determination that the student is cognitively disabled.
The IDEA prohibits the use of a single measure or assessment
as the sole criterion for determining whether a student is
eligible for IEP services or for determining an appropriate
educational program for the student. K.S. v. Fremont Unified
School District 56 IDELR 190 (United States Court of
Appeals, 9" Circuit (2011)). Note: This is an unpublished
opinion.
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Reevaluations (34 CFR 300.303)

A.

A reevaluation is required to be conducted if conditions warrant, if
the child’s parent or teacher requests, but at least once every three
years. The three year reevaluation may be waived by agreement of
the LEA and the parents. In addition, a reevaluation need not be
conducted more than once per year unless the parents and the LEA
both agree.

The Analysis and Comments to the Regulations state that if the
parent requests a reevaluation more than once per year and the LEA
does not agree that it is needed, the LEA shall provide the parents
with written notice of the agency’s refusal to conduct the
reevaluation. (Page 46640 of the Federal Register)

Consent and Notice required.

1. A district may conduct the reevaluation without consent if it
has taken reasonable measures to obtain consent and the
parent has not responded. The IDEA requires that the agency
have a record of its attempts in requesting consent for
reevaluation in meeting the reasonable measure requirement.

2. If the parent does not provide consent for the reevaluation and

the LEA chooses not to pursue the reevaluation by using the
consent override provision (such as a due process hearing or
mediation) the LEA need not continue to provide FAPE to the
child if the LEA determines that based on existing data the
child does not continue to meet special education eligibility
criteria.
In such case, the LEA must provide the parent with prior
written notice of its proposal to discontinue the provision of
FAPE to the child (Questions and Answers on IEPs,
Evaluations, and Reevaluations, Questions D-4 (United States
Department of Education, Office of Special Education and
Rehabilitative Services (OSERS) (2010)).

3. The Court held that by imposing numerous conditions on the

reevaluation (including the requirement that the parents meet
with the evaluators prior to and after the evaluations prior to
the submission to the Team, that all evaluations be conducted
In the presence of the parent and the evaluation shall not be
submitted to anyone without parent consent) the parents in
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C.

effect refused to consent. The Court ordered the parent to
consent to the reevaluation and held that the parents were not
entitled to an Independent Educational Evaluation at public
expense. G.J. v. Muscogee County School District 54 IDELR
76 (United States District Court, Middle District, Georgia
(2010).

Scope of Reevaluation (34 CFR 300.305)

1.

If the IEP Team and “other qualified professionals” determine
that no additional data is needed to confirm continued
eligibility, the District shall:

a. Provide notice to parents.

b. Afford the right of parents to request additional
assessments. The district is not required to conduct the
assessment unless requested by the parents.

The IDEA permits the IEP Team and other qualified
individuals to review the existing evaluation data to
determine the scope of the evaluation without a Team
meeting required.

There is no requirement under the IDEA that a school district
conduct a reevaluation of a child with a disability or
additional testing solely to satisfy the eligibility criteria
established by the College Board or other testing programs to
secure testing accommodations on the SAT/ACT. However,
there is nothing in the IDEA that prevents a student from
submitting to the College Board or other testing organization
the results of testing done as part of a reevaluation. Moreover,
there is nothing in the IDEA that bars a District from
conducting testing to satisfy the eligibility criteria established
by the College Board or other testing programs but such
testing generally would not be covered by Part B of the IDEA
and would have to be paid for out of an alternate funding
source. Letter to Moffit 54 IDELR 130 (United States
Department of Education, Office of Special Education
Programs (2009))
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D.

Reevaluations and Exiting Special Education (34 CFR 300.305(e))

1. An LEA shall reevaluate a child with a disability before
determining that the child is no longer eligible for special
education services.

A reevaluation is not required due to a termination of
eligibility resulting from graduation with a regular high
school diploma or exceeding the State’s age eligibility for
FAPE. Graduation with a regular diploma constitutes a
change of placement requiring prior written notice.

Note: The IDEA also allows parents to revoke consent for
continued special education services which would also result
In the student being exited from special education.

The term regular high school diploma does not include an
alternative degree that is not fully aligned with the State’s
academic standards, such as a certificate or a general
educational development credential (GED). ( 34 CFR 300.102

@)(3)(iv))

IV. Independent Educational Evaluation (34 CFR 300.502)

A

Parents have the right to obtain an Independent Educational
Evaluation (IEE). Upon requesting an IEE, the public agency shall
provide to the parents information about where an IEE may be
obtained and the agency criteria applicable for IEEs.

The IEE is at public expense if the parent disagrees with the
district’s evaluation unless the district initiates a due process
hearing. A parent is entitled to only one independent educational
evaluation at public expense each time the agency conducts an
evaluation with which the parent disagrees. (34 CFR 300.502 (b)(5))

1. District has the right to initiate a hearing without unnecessary
delay to show that its evaluation is appropriate.

The IDEA allows a public agency to ask for (but not require) an
explanation by the parent why he/she objects to the agency’s
evaluation. Such request may not unreasonably delay payment or
due process.

The IEE at public expense must meet the same criteria as the district
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uses for its evaluations.

The independent educational evaluation must be considered by the
LEA in any decision made with respect to FAPE if the IEE meets the
agency criteria. (300.502 (c)(1)

Independent Educational Evaluation Cases

1.

The parent of a student who was diagnosed as having an
attachment disorder, oppositional defiant disorder, conduct
disorder and histrionic personality, obtained an IEE which
concluded that the student required a residential placement.
The Court found that the school failed to consider the IEE as
the IDEA requires since the team did not have a staff member
who had knowledge in the suspected disability. Also, the
team failed to reconcile the inconsistent opinions of the IEE’s
conclusion with the district’s position Seattle School District
v. B.S. 24 IDELR 68, 82 F.3d 1493 (United States Court of
Appeals, 9" Circuit (1996)).

When a parent requests an Independent Educational
Evaluation (IEE) at public expense, the LEA must “without
unnecessary delay” either comply with the request or initiate
a due process hearing to show its evaluation is appropriate.
The Court held that the district failed to file its due process
request “without unnecessary delay” when it took almost
three months from the parent’s request to the filing of a due
process hearing complaint. The unexplained and unnecessary
delay in requesting the hearing waived the right of the LEA to
contest the IEE Pajaro Valley Unified School District v. J.S.
47 IDELR 12 (United States District Court, Northern District,
California (2007)).

When a parent requests an independent educational
evaluation (IEE), the school must either pay for the IEE or
request a due process hearing “without unnecessary delay”.
The Court held that the district’s due process hearing
complaint filed two months after the IEE request was timely
since the parties were in continued communication trying to
resolve their differences during this period and the school’s
winter break began almost immediately after the request was
made. J.P. v. Ripon Unified School District 52 IDELR 125
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V.  Eligibility

(United States District Court, Eastern District, California
(2009)).

A school district limited an independent evaluator’s ability to
observe the placement proposed by the IEP Team to 20
minutes per observation. The Court held that although it may
be a procedural violation there was no evidence presented that
the parents” ability to meaningfully participate was
significantly impacted. The independent evaluator conceded
that she was able to provide the parents with an informed and
independent opinion which was introduced as evidence in a
due process hearing. L.M. v. Capistrano Unified School
District, 50 IDELR 181, 538 F.3d 1261 (United States Court
of Appeals, 9" Circuit (2008)).

The Court held that the parents’ right to have an IEE includes
the right to have their private evaluator conduct an in school
observation of the student. School Board of Manatee County
v. L.H. 666 F.Supp.2d 1285, 53 IDELR 149 (United States
District Court, Middle District, Florida (2009)).

The parents were entitled to payment for an Independent
Educational Evaluation (IEE) since the district failed to
evaluate the student when there was reason to do so. Even
though the parents did not ‘“disagree” with the school’s
evaluation, as required by the IDEA, since there was no
evaluation to disagree with, the Court held that the parents
were entitled to reimbursement based on equitable
considerations Los Angeles Unified School District v. D.L.,
49 IDELR 252, 548 F.Supp. 2d 815 (United States District
Court, Central District, California (2008)).

A. The term ‘child with a disability’ means a child — (34 CFR 300.8)

1.

with an intellectual disability ( formerly referred to as mental
retardation), hearing impairments (including deafness),
speech or language impairments, visual impairments
(including  blindness), serious emotional disturbance
(hereinafter referred to as ‘emotional disturbance’), an
orthopedic impairment, autism,
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traumatic brain injury, deaf-blindness, multiple disabilities,
other health impairments, or specific learning disabilities; and

2. who, by reason thereof, needs special education and related
services.

Special education is defined as specially designed instruction
(adapting, as appropriate, the content, methodology, or
delivery of instruction) to address the unique needs of the
child that results from the disability and to ensure access to
the general curriculum. Special education includes travel
training and related services (if state standards include related
services as special education).

Decisions made by a team of qualified individuals and the parent.
They must consider information from a variety of sources, including
aptitude and achievement tests, parent input, and teacher
recommendation as well as information about the child’s physical
condition, social or cultural background, and adaptive behavior.(34
CFR 300.306)

The team _may not use any single measure or assessment as the sole
criterion for determining whether a child is a child with a disability
and for determining the appropriate educational program for the
child. (34 CFR 300.304(b)(2)).

Copy of eligibility determination and evaluation report provided to
parent. (34 CFR 300.306)

Not eligible if the determinant factor is the lack of instruction in
math or due to the limited English proficiency of the student. In
addition, a student is not eligible for special education services if it is
found that the determinant factor in learning problems is the lack of
appropriate instruction in reading, including essential components of
reading instruction as defined by the ESEA. The ESEA defines the
essential components as: phonemic awareness, phonics, vocabulary
development, reading fluency including oral reading skills, and
reading comprehension strategies. (34 CFR 300.306)

States have the discretion of using the “developmental delay”
standard for determining eligibility for students ages three through
nine. (34 CFR 300.8 (d))
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States must establish policies and procedures designed to prevent
inappropriate over-identification or disproportionate representation
by race or ethnicity. (34 CFR 300.646)

Specific Learning Disabilities

1.

Specific learning disability means a disorder in one or more
of the basic psychological processes involved in
understanding or in using language, spoken or written, that
may manifest itself in the imperfect ability to listen, think,
speak, read, write, spell, or to do mathematical calculations,
including conditions such as perceptual disabilities, brain
injury, minimal brain  dysfunction, dyslexia, and
developmental aphasia.

Specific learning disability does not include learning
problems that are primarily the result of visual, hearing, or
motor disabilities, of mental retardation, of emotional
disturbance, or of environmental, cultural, or economic
disadvantage who, by reason thereof, needs special education
and related services. ( 34 CFR 300.08 (b)(10)).

LEA may opt out of using the severe discrepancy part of the
specific learning disabilities definition (SLD) and replace it
by using a response to scientific research based intervention
(RTI) model of eligibility as part of the evaluation
procedures. (34 CFR 300.307)

States must adopt criteria for determining SLD. A State must
permit a process that determines if a child responds to
scientific research-based interventions and may permit the
use of other alternative research based procedures. (34 CFR
300.307 (a)).

Note: The language in the proposed regulations would have
allowed a State to prohibit the use of severe discrepancy was
removed from the final regulations. The Comments to the
regulations state that States are “free to prohibit the use of a
discrepancy model.” (Federal Register, August 14, 2006,
Page 46646 )

United States Department of Education Guidance
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Although the U.S. Department of Education does not
subscribe to a particular RTI model, they listed four
characteristics that underpin all models: (1) students
receive high quality research based instruction in their
general education setting; (2) continuous monitoring of
student performance; (3) all students are screened for
academic and behavioral problems; and (4) multiple
levels (tiers) of instruction that are progressively more
intense, based on the student’s response to instruction
(Questions and Answers on Response to Intervention
and Early Intervening Services, Question F-5 (OSERS
(2007)).

The definition of an SLD goes beyond a mere
determination of whether the student is experiencing a
“severe discrepancy” or is not successful under a RTI
process model. As the comments to the IDEA
regulations state, “the evaluation of a child suspected
as having a disability, including an SLD, must include
a variety of assessment tools and strategies and cannot
rely on any single procedure as the sole criterion for
determining eligibility” (Federal Register, Page
46646). “An RTI process does not replace the need for
a comprehensive evaluation. A public agency must use
a variety of data gathering tools and strategies even if
an RTI process is used. The results of an RTI process
may be one component of the information reviewed as
part of the evaluation procedures required...” (Federal
Register, Page 46648).

If a State or LEA requires the use of RTI in identifying
children with SLD, then all children suspected of
having a SLD in all schools in the LEA would be
required to use the process. An LEA cannot use RTI
for purposes of eligibility determinations until RTI was
fully implemented in the LEA. Questions and Answers
on Response to Intervention and Early Intervening
Services, Question F-4 (OSERS (2007)).

In response to an inquiry clarifying the above
statement, OSEP responded that if RTI is not required
but permitted by the LEA, a school would not have to
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wait until RTI is fully implemented in all schools in
the LEA before using RTI as part of the identification
of a student with SLD Letter to Cernosia (OSEP
(2007)).

4. A child may be deemed to have a SLD if:

a.

the child does not achieve adequately for the
child’s age or does not meet State approved
grade level standards in one or more of the
following areas when provided with learning
experiences and instruction appropriate for the
child’s age or State approved grade level
standards:
oral expression, listening
comprehension,  written  expression,
basic reading skills, reading fluency
skills, reading comprehension, math
calculations, math problem solving

the child does not make sufficient progress to
meet age or State approved grade level
standards when using a process based on
response to scientific, research-based
interventions or

the child exhibits a pattern of strengths and
weaknesses in performance, achievement, or
both relative to age, State approved grade level
standards or intellectual development relevant
to determining a SLD using appropriate
assessments. ( 34 CFR 300.309 (a)(1))

5. The eligibility team must consider data that prior to, or as part
of the referral process, the child was provided appropriate
instruction in regular education settings delivered by qualified
personnel and repeated data based documented assessments
of achievement at reasonable intervals, reflecting formal
assessments during instruction which was reported to the
parents. (300.309 (b).

Regulatory Comments
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Children may not be identified as having
SLD if there is no documentation of
appropriate instruction, consistent with
the Act and the ESEA.  (Federal
Register, Page 46652)

For students in private schools or home
schools, the public school may need to
get information from parents/teachers,
current class based assessments and
observations. Special Ed eligibility
requirements do not differ by location or
venue of the child’s education. (Federal
Register, Page 46656)

Data based documentation refers to an
objective and systematic process of
documenting a student’s progress. There
Is no definition of repeated assessments
or intervals since instructional models
vary. (Federal Register, Page 46657)

The information referred to as data based
documentation of repeated assessments
at reasonable intervals may be collected
as part of the evaluation process or may
be existing information from the regular
instructional program. It must be
reviewed and weighed by the evaluation
team. Letter to Zirkel 50 IDELR 49
(United States Department of Education,
Office of Special Education Programs
(2008)).

Parental consent must be promptly requested to evaluate if the
child needs special education and related services. If the child
has not made adequate progress after an appropriate period of
time, a referral for a special education evaluation must be
made. (300.309 (¢ )) The terms “promptly” and adequate” are
not defined in the IDEA regulations. A State may choose to
establish a specific timeline that would require an LEA to
seek parental consent for an evaluation if a student has not
made progress that the district deemed adequate. Questions
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and Answers on Response to Intervention and Early
Intervening Services, Question C-5 (OSERS (2007)

The IDEA allows parents to request an evaluation at any time.
If the LEA is using the RTI process and the parents request an
evaluation, the LEA must conduct the evaluation or provide
the parent with prior written notice of its refusal to evaluate.
The parent can then request a due process hearing to resolve
the dispute. Questions and Answers on Response to
Intervention and Early Intervening Services, Question C-1
(OSERS (2007)).

The 60 day timeframe for evaluation must be adhered to
unless extended by mutual written agreement. ( 34 CFR
300.309(c)

Note: Under the IDEA disciplinary regulations ( 300.534
(d)(2), if a request is made for an evaluation during the
time the child is subjected to disciplinary measures, the
evaluation must be conducted in an expedited manner.

OSEP issued a letter applying this requirement to RTI.
Following the request for the evaluation, and once
parental consent has been obtained, a local educational
agency may not refuse to conduct the evaluation of a
child during the time period in which disciplinary
measures are used because the RTI process is ongoing.
Note also that, although the U.S. Department of
Education has not specified a precise timeline for an
expedited evaluation because the need for collecting
additional information may vary, the Department's
position is that the expedited evaluation "should be
conducted in a shorter period of time than a typical
evaluation conducted pursuant to section 614 of the
Act." 71 Federal Register 46540, 46728 (August 14,
2006).

In addition, OSEP noted there may be situations where a
child has not participated in an RTI process prior to the
request for the evaluation under this disciplinary
provision. In those instances, the LEA would need to
rely on other assessment tools and strategies to ensure
that the evaluation can be conducted in an expedited
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manner. Letter to Combs 52 IDELR 46 (United States
Department of Education, Office of Special Education
Programs (2008)).

If RTI was used, documentation is required addressing:
the instructional strategies used and the student centered
data collected; parent notification of the State’s policies
regarding the amount and nature of student performance
data that would be collected and the general education
services that would be provided; strategies for increasing
the child’s rate of learning; and the parent’s right to
request an evaluation. ( 34 CFR 300.311 (a)(7))

l. Eligibility Cases---Existence of a Disability

1.

The Court held that a student diagnosed with ADHD, PTSD,
RAD and Intermittent Explosive Disorder was not eligible for
special education services and, therefore, her parents were not
entitled to reimbursement for their private placement. The
Court concluded that the student was not emotionally
disturbed since she was able to maintain satisfactory
relationships and her inappropriate behavior was not to a
marked degree over a long period of time. In addition, there
was no adverse impact on her educational performance since
her grades, tests, and teachers’ reports all indicated she was
performing at average or above average levels.

Finally, although the Team that addressed her eligibility was
not duly composed since the special educator on the Team
never provided services to the student, the Court held it was
harmless error since it did not result in a loss of educational
opportunity R.B. v. Napa Valley Unified School District 48
IDELR 60, 496 F.3d. 932 (United States Court of Appeals, 9"
Circuit (2007)).

A 9" grade student diagnosed as having a conduct disorder,
bipolar disorder and ADHD was deemed eligible for IEP
services under the emotionally disturbed and other health
impaired categories. The Court rejected the school’s
argument that the student was socially maladjusted finding
that the student had limited social skills, struggled to pass his
classes and failed his standardized tests. In addition, the Court
found that his ADHD adversely affected his educational
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performance based on evidence that he had difficulty
focusing during tutoring sessions. The school presented no
evidence at the due process hearing relying only on the
evidence presented by the parents. Hansen v. Republic R-I11
School District 56 IDELR 2 (United States Court of Appeals,
8" Circuit (2011)).

The Court affirmed the decision that a student with
schizophrenia met the definition of a student with an
emotional disturbance which adversely impacted her
educational performance resulting in a need for special
education services. Her frequent absences from school, her
hearing voices, zoning out, and wanting to hurt herself were
the result of the impact of her schizophrenia on her ability to
cope in a public middle school environment Board of
Education of Montgomery, County v. S.G., 47 IDELR 285,
230 Fed. Appx. 330 (United States Court of Appeals, 4"
Circuit (2007). This is an unpublished opinion.

The Court, in affirming the decision that the student was not
emotionally disturbed as defined in the IDEA, found that the
student’s maladaptive behavior occurred only on an
intermittent basis. In addition, the behavior did not adversely
affect educational performance which the Court said is
determined, in part, by academic performance and grade
progression C. J. v. Indian River County School Board, 41
IDELR 120, 107 F. Appx. 893 (United States Court of
Appeals, 11" Circuit (2004)).

The Court upheld the Team’s determination that the student
‘was not eligible for special education services. In so doing,
the Court noted that the Hearing Officer appropriately found
that the parent’s refusal to allow the Team access to the
student’s current psychiatric treatment records denied the
Team information that was essential to determine whether the
student suffered from an emotional disturbance.

The parent insisted that the student should receive a new,
independent psychiatric examination, apparently without the
benefit of his past and current psychiatric records. The Court
found that position is inexplicable, as a review of the already-
existing records may have been sufficient for the Team to
find that the student was emotionally disturbed, or the records
may have provided a basis for additional examinations
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Richardson v. District of Columbia 50 IDELR 6, 541 F.Supp.
2d. 346 (United States District Court, District of Columbia
(2008)).

The Court upheld the Team’s decision that a student, who
was deemed to be a student with a disability under Section
504 was not eligible for IEP services as a student with a
specific learning disability. Although the student was
diagnosed as dyslexic, the Court found that the Team’s
determination that there was not a “severe discrepancy”
between the student’s achievement and ability was supported
by the evidence. The State has the right to establish eligibility
standards requiring that a student have a severe discrepancy
as part of the eligibility determination. Michael P. v. Hawaii
Department of Education Civil No. 08-00146 (United States
District Court, Hawaii (2009))

Note: In guidance from the United States Department of
Education, the Department clarified that the IDEA regulations
do not impose any limitation on the services to be provided a
child identified as having a specific learning disability based
on the areas of severe discrepancy used in making the
eligibility determination. Letter to Anonymous 51 IDELR
251 (United States Department of Education, Office of
Special Education Programs (2008)).

The school district found the student was no longer eligible as
a student with a specific learning disability since there was no
severe discrepancy based on the statistical formula used in a
computer program that factors in a regression analysis. The
Court, in overturning the decision, held that the IDEA
prohibits reliance on any one test or formula for determining
eligibility. M.B. v. South Orange-Maplewood Board of
Education 55 IDELR 18 (United States District Court, New
Jersey (2010)).

A 17 year old student engaged in significant behavioral
problems including assault of his brother, smoking up to five
marijuana joints daily and school suspension for drug
possession. He often failed to attend school and was held
back a grade due to his poor performance.

The Court upheld the decision that the student was neither
emotionally disturbed or learning disabled. The evidence
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supported the conclusion that his poor school performance
was linked to his failure to attend school and his drug use.
Nguyen v. District of Columbia 681 F.Supp.2d 49, 54 IDELR
18 (United States District Court, District of Columbia
(2010)).

A student with behavioral problems was not eligible for IEP
services as a student with an emotional disturbance. The
student’s drug use was the root of his problems at school
which is more consistent with a diagnosis of social
maladjustment than an emotional disturbance. In addition, the
decline in the student’s grade point average was attributable
to his acknowledged drug use, therefore there was no adverse
effect due to a disability. Mr. and Mrs. N.C. v. Bedford
Central School District 300 F.Appx. 11, 51 IDELR 149
(United States Court of Appeals, 2" Circuit (2008)). This is
an unpublished opinion.

J. Eligibility Cases—Adverse Affect on Educational Performance

1.

The Court held that a student with Asperger’s Syndrome is
eligible for special education services in spite of the fact that
she was doing well academically. The “adverse affect” on her
educational performance was the impact of her disability on
her social skills and communication skills since the Court
found nothing in the IDEA supports the conclusion that
educational performance is limited to academic performance.
In addition, the Court found the IDEA term “adverse affect”
does not have a qualifier such as substantial or significant.
Therefore, any adverse affect meets the standard.

Finally, the Court found that the student was in need of
specialized instruction in social skills and therefore met the
eligibility requirement of being in need of special education
Mr. and Mrs. | v. Maine School Administrative District 55,
47 IDELR 121, 480 F. 3d 1 (United States Court of Appeals,
1% Circuit (2007)).

A student with an “other health impairment” was determined
by the Team to be no longer eligible for special education
since he was demonstrating “age expected success” in the
regular education curriculum with modifications and
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accommodations provided by the regular education staff.
The Court, in overturning the hearing officer and district
court, concluded that there was no adverse affect on the
student’s  educational performance requiring special
education. The Court clarified that the appropriate question is
not whether the disability may affect educational performance
but whether in reality it does. Here, the student’s needs could
be met through a health plan implemented in the regular class.
In addition, the Court noted that the hearing officer and lower
court relied in great part on the testimony of the student’s
physician. Although a physician’s diagnosis and input is
important and bears on the team’s decision a “physician
cannot simply prescribe special education” since they are not
a trained educational professional with knowledge of the
subtle distinctions that affect IDEA classifications. Marshall
Joint School District No.2 v. C.D. 54 IDELR 307 (United
States Court of Appeals, 7™ Circuit (2010)).

A student was diagnosed as having ADHD and bipolar
disorder. The Court upheld the Team’s determination that the
student was not eligible for special education. The student’s
grades and test results demonstrated that she continuously
performed well supporting the conclusion that there was not
an adverse impact on her educational performance. C.B. v.
Department of Education of the City of New York 52 IDELR
121 (United States Court of Appeals, 2" Circuit (2009) Note:
This is an unpublished decision.

The Court found that the student qualified for special
education services under the Other Health Impairment
category which adversely affected his educational
performance and was in need of special education. The
student’s inflated grades and test scores were an inaccurate
assessment of the student’s achievement since they were the
result of extensive accommodations provided the student.
W.H. v. Clovis Unified School District 52 IDELR 258
(United States District Court, Eastern District, California
(2009)).

The Court, in affirming the hearing officer’s decision, held
that a student who was diagnosed as being depressed and
having ADHD was eligible for special education services.
The evidence (standardized tests, assessments, report cards,
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observations, independent evaluations and input from home
and school) supported that his disability adversely affects his
educational performance since even with supports and
accommodations in the regular classroom he is not able to
access the general education curriculum. State of Hawaii,
Department of Education v. Zachary B. 52 IDELR 213
(United States District Court, Hawaii (2009)).

Although a student was diagnosed with Asperger’s Syndrome
and an Attention Deficit Disorder, the Court upheld the
determination that the student was not eligible for special
education since his disability did not affect his educational
performance since the student was performing at average to
above average levels in the classroom and progressing
academically.

The Court noted that the term “educational performance” is
not defined by the IDEA. Basing its decision on other case
law, the Court concluded that “educational performance”
must be assessed by reference to academic performance
“which appears to be the principal, if not only, guiding
factor”. The student’s difficulties with his or her disorder,
which presumably include emotional and behavioral
problems, are not the proper measure of educational
performance. A.J. v. Board of Education, East Islip Union
Free School District 53 IDELR 327 (United States District
Court, Eastern District, New York (2010)). See also Maus v.
Wappingers Central School District 54 IDELR 10 (United
States District Court, Southern District, New York (2010)).

Note: In a letter addressing the “adverse affect” standard for
students with speech impairments, the OSEP opined that the
determination cannot be conditioned on a requirement that
there must be a concurrent deficit in academic performance.
Letter to Lybarger 16 IDELR 82 (United States Department
of Education, Office of Special Education Programs (1989)).

K. Eligibility Cases---In Need of Special Education

1.

In holding that the student, who was diagnosed with ADHD,
was not eligible for IEP services, The Court found the student
was not “in need of special education” which is also required
for eligibility determinations. The Court based its conclusion
on the student’s passing grades, success on the state-wide

28





assessments and the testimony of the teachers Alvin
Independent School District v. A.D., 48 IDELR 240, 503 F.3d
378 (United States Court of Appeals, 5™ Circuit (2007)).

In finding a student ineligible for special education as a
learning disabled student, the Court held that not only a
severe discrepancy between ability and achievement must be
shown, but that the student also be found in need of special
education. The Court, citing state code, held that the
impairment must require instruction, services, or both which
cannot be provided with modification of the regular school
program. Norton v. Orinda Union Sch. Dist., 29 IDELR 1068
(United States Court of Appeals, 9th Circuit (1999)).
Unpublished decision.

The Court affirmed the Team’s conclusion that the student
was not eligible for special education under either the
Specific Learning Disability or Other Health Impairment
categories. Although there was a severe discrepancy between
the student’s ability and achievement, the student was
performing above grade level based on class work and tests.
Therefore, the discrepancy could be addressed without the
need for special education services Hood v. Encinitas Union
School District, 107 LRP 26108, 486 F.3d 1099 (United
States Court of Appeals, 9" Circuit (2007)).

The Court upheld the school’s determination that although the
student was diagnosed with ADHD, the student was not
eligible for special education since there was no adverse
affect on his educational performance when provided with
differentiated instruction (defined as supports or strategies
that the teacher would use with any student in the classroom
to help them succeed). Although not defined in the law, the
Court found the term “adversely affects educational
performance” refers to the student’s ability to perform in a
regular classroom designed for students who are not disabled.
The fact that the health impairment, such as ADHD, may
have a minimal adverse affect does not render the student
eligible. Ashli and Gordon C. v. Hawaii Department of
Education, 47 IDELR 65 (United States District Court,
Hawaii (2007)).
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5. A student who was on a Section 504 plan to address her
diabetic condition and also diagnosed as having an
adjustment disorder, anxiety and depression was not eligible
for IEP services. The parents offered no evidence to show that
her diabetes and anxiety were related to her lack of
attendance in school or her poor grades. Thus, she was not in
need of special education. . Loch v. Edwardsville School
District 52 IDELR 244, 327 F. Appx. 647 (United States
Court of Appeals, 7" Circuit (2009)) Review denied by the
United States Supreme Court.

6. A student with Juvenile Rheumatoid Arthritis and chronic
pain and fatigue was found not eligible for special education.
Her disability does require that she be given frequent breaks,
an adjusted workload, alternate test scheduling and
personalized instruction. However, the Court held that these
“modifications” can be provided through Section 504
accommodations and therefore she is not in need of special
education. Brado v. Weast 53 IDELR 316 (United States
District Court, Maryland (2010)).

Note: This outline is intended to provide workshop participants
with a summary of selected Federal statutory/regulatory
provisions and selected judicial interpretations of the law. The
presenter is not, in using this outline, rendering legal advice to
the participants. The services of a licensed attorney should be
sought in responding to individual student situations.
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Need to know how key terms in special education are defined?
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Special education is full of terms that people constantly use in
writing and in conversation, and it's important to know what those
terms mean. NICHCY is pleased to provide this handy reference to
special education terminology, and hopes it helps our readers
quickly connect with the meaning of pivotal words and phrases in
the field.

Quick-Jump Index to the Terms

Back to top

Point of Reference: IDEA

It's extremely important to understand that the terms you're likely to hear in special education come
from our nation’s special education law, the IDEA (Individuals with Disabilities Education Act).
NICHCY frequently refers to this law on our website and in our publications, because it guides how
special education and related services are provided to children with disabilities in the United
States. States develop their own special education policies and procedures based on what IDEA
requires. They are allowed to go beyond what IDEA requires—and frequently do, because the law
leaves a great many things to state and local discretion—but they are not permitted to have policies
or procedures that are not consistent with IDEA’s provisions.

This being the case, then, the starting point of special education terms and what they mean is
always IDEA’s definitions (most of which are provided through this page and elsewhere on
NICHCY's site). Your state’s definition of a term is also important to consider, because it will
influence how the term is being used in your area, especially if the state definition isn’'t exactly the
same as IDEA'’s.

Onward, to the Terms!

Can't find the term or phrase what you're looking for? Enter the term in the search box at the top of
the page and view the results for IDEA’s use of the term. If you still can’t find a term, please email
NICHCY at nichcy@aed.org.

Back to top
Child with a Disability |



http://www.printfriendly.com/print/v2?url=http%3A%2F%2Fnichcy.org%2Fschoolage%2Fkeyterms

http://nichcy.org/wp-content/uploads/2010/10/rsz_dictionaryrim.jpg

http://nichcy.org/sobreidea/definiciones/

http://nichcy.org/schoolage/keyterms#top

http://nichcy.org/laws/idea/

mailto:nichcy@aed.org

http://nichcy.org/schoolage/keyterms#top



IDEA defines this very important term as follows:
§300.8 Child with a disability

(a) General. (1) Child with a disability means a child evaluated in accordance with §§300.304
through 300.311 as having mental retardation, a hearing impairment (including deafness), a speech
or language impairment, a visual impairment (including blindness), a serious emotional disturbance
(referred to in this part as “‘emotional disturbance”), an orthopedic impairment, autism, traumatic
brain injury, an other health impairment, a specific learning disability, deaf-blindness, or multiple
disabilities, and who, by reason thereof, needs special education and related services.

(2)(i) Subject to paragraph (a)(2)(ii) of this section, if itis determined, through an appropriate
evaluation under §§300.304 through 300.311, that a child has one of the disabilities identified in
paragraph (a)(1) of this section, but only needs a related service and not special education, the
child is not a child with a disability under this part.

(ii) if, consistent with §300.39(a)(2), the related service required by the child is considered special
education rather than a related service under State standards, the child would be determined to be
a child with a disability under paragraph (a)(1) of this section.

(b) Children aged three through nine experiencing developmental delays. Child with a
disability for children aged three through nine (or any subset of that age range, including ages three
through five), may, subject to the conditions described in §300.111(b), include a child—

(1) Who is experiencing developmental delays, as defined by the State and as measured by
appropriate diagnostic instruments and procedures, in one or more of the following areas: Physical
development, cognitive development, communication development, social or emotional
development, or adaptive development; and

(2) Who, by reason thereof, needs special education and related services.

Editor's note: We’ve included the text of §300.111(b), mentioned above and very relevant to
“Developmental Delay,” at the very end of this definition of “child with a disability.”

(c) Definitions of disability terms. The terms used in this definition of a child with a disability are
defined as follows:

(1)(i) Autism means a developmental disability significantly affecting verbal and nonverbal
communication and social interaction, generally evident before age three, that adversely affects a
child’s educational performance. Other characteristics often associated with autism are
engagement in repetitive activities and stereotyped movements, resistance to environmental
change or change in daily routines, and unusual responses to sensory experiences.

(ii) Autism does not apply if a child’s educational performance is adversely affected primarily
because the child has an emotional disturbance, as defined in paragraph (c)(4) of this section.

(iii) A child who manifests the characteristics of autism after age three could be identified as having
autism if the criteria in paragraph (c)(1)(i) of this section are satisfied.

(2) Deaf-blindness means concomitant hearing and visual impairments, the combination of which
causes such severe communication and other developmental and educational needs that they
cannot be accommodated in special education programs solely for children with deafness or
children with blindness.

(3) Deafness means a hearing impairment that is so severe that the child is impaired in processing
linguistic information through hearing, with or without amplification that adversely affects a child’s
educational performance.
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(4)(i) Emotional disturbance means a condition exhibiting one or more of the following
characteristics over a long period of time and to a marked degree that adversely affects a child’s
educational performance:

(A) Aninability to learn that cannot be explained by intellectual, sensory, or health factors.

(B) Aninability to build or maintain satisfactory interpersonal relationships with peers and teachers.
(C) Inappropriate types of behavior or feelings under normal circumstances.

(D) A general pervasive mood of unhappiness or depression.

(E) A tendency to develop physical symptoms or fears associated with personal or school
problems.

(i) Emotional disturbance includes schizophrenia. The term does not apply to children who are
socially maladjusted, unless it is determined that they have an emotional disturbance under
paragraph (c)(4)(i) of this section.

(5) Hearing impairment means an impairment in hearing, whether permanent or fluctuating, that
adversely affects a child’s educational performance but that is not included under the definition of
deafness in this section.

(6) Mental retardation means significantly subaverage general intellectual functioning, existing
concurrently with deficits in adaptive behavior and manifested during the developmental period, that
adversely affects a child’s educational performance.

(7) Multiple disabilities means concomitant impairments (such as mental retardation-blindness or
mental retardation-orthopedic impairment), the combination of which causes such severe
educational needs that they cannot be accommodated in special education programs solely for one
of the impairments. Multiple disabilities does not include deaf-blindness.

(8) Orthopedic impairment means a severe orthopedic impairment that adversely affects a child’s
educational performance. The term includes impairments caused by a congenital anomaly,
impairments caused by disease (e.g., poliomyelitis, bone tuberculosis), and impairments from other
causes (e.g., cerebral palsy, amputations, and fractures or burns that cause contractures).

(9) Other health impairment means having limited strength, vitality, or alertness, including a
heightened alertness to environmental stimuli, that results in limited alertness with respect to the
educational environment, that—

(i) Is due to chronic or acute health problems such as asthma, attention deficit disorder or attention
deficit hyperactivity disorder, diabetes, epilepsy, a heart condition, hemophilia, lead poisoning,
leukemia, nephritis, rheumatic fever, sickle cell anemia, and Tourette syndrome; and

(ii) Adversely affects a child’s educational performance.

(10) Specific learning disability—(i) General. Specific learning disability means a disorder in one
or more of the basic psychological processes involved in understanding or in using language,
spoken or written, that may manifest itself in the imperfect ability to listen, think, speak, read, write,
spell, or to do mathematical calculations, including conditions such as perceptual disabilities, brain
injury, minimal brain dysfunction, dyslexia, and developmental aphasia.

(ii) Disorders not included. Specific learning disability does not include learning problems that are
primarily the result of visual, hearing, or motor disabilities, of mental retardation, of emotional
disturbance, or of environmental, cultural, or economic disadvantage.

(11) Speech or language impairment means a communication disorder, such as stuttering,
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impaired articulation, a language impairment, or a voice impairment, that adversely affects a child’s
educational performance.

(12) Traumatic brain injury means an acquired injury to the brain caused by an external physical
force, resulting in total or partial functional disability or psychosocial impairment, or both, that
adversely affects a child’s educational performance. Traumatic brain injury applies to open or
closed head injuries resulting in impairments in one or more areas, such as cognition; language;
memory; attention; reasoning; abstract thinking; judgment; problem-solving; sensory, perceptual,
and motor abilities; psychosocial behavior; physical functions; information processing; and speech.
Traumatic brain injury does not apply to brain injuries that are congenital or degenerative, or to brain
injuries induced by birth trauma.

(13) Visual impairment including blindness means an impairment in vision that, even with
correction, adversely affects a child’s educational performance. The term includes both partial sight
and blindness.

And, as promised above, here are the provisions at §300.111(b) Relevant to
“Developmental Delay”

(b) Use of term developmental delay. The following provisions apply with respect to implementing
the child find requirements of this section:

(1) A State that adopts a definition of developmental delay under §300.8(b) determines whether the
term applies to children aged three through nine, or to a subset of that age range (e.g., ages three
through five).

(2) A State may not require an LEA to adopt and use the term developmental delay for any children
within its jurisdiction.

(3) fan LEA uses the term developmental delay for children described in §300.8(b), the LEA must
conform to both the State’s definition of that term and to the age range that has been adopted by the
State.

(4) If a State does not adopt the term developmental delay, an LEA may not independently use that
term as a basis for establishing a child’s eligibility under this part.

Back to top

FAPE | Free Appropriate Public Education.

IDEA defines this term (also referred to as FAPE, for short) as follows:

§300.17
Free appropriate public education

Free appropriate public education or FAPE means special education and related services that—
(a) Are provided at public expense, under public supervision and direction, and without charge;
(b) Meet the standards of the SEA, including the requirements of this part;

(c) Include an appropriate preschool, elementary school, or secondary school education in the State
involved; and
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(d) Are provided in conformity with an individualized education program (IEP) that meets the
requirements of §§300.320 through 300.324.

Back to top

IDEA |

IDEA is an acronym for the Individuals with Disabilities Education Act, our nation’s special
education law. IDEA was first passed in 1975, where it was called the Education for All
Handicapped Children’s Act. Every few years, the law has been revised (a process called
reauthorization).

The most current version of IDEA is Public Law 108-446, passed in 2004 and called the “Individuals
with Disabilities Education Improvement Act of 2004.” It's still most commonly referred to as IDEA,
or IDEA 2004 (to distinguish it from other reauthorizations). Final regulations for IDEA 2004 were
published in 2006.

Back to top

IEP | Individualized Education Program (IEP)

IDEA defines this term as follows:
§300.22 Individualized education program

Individualized education program or IEP means a written statement for a child with a disability that
is developed, reviewed, and revised in accordance with §§300.320 through 300.324.

In addition to this brief definition of the term at §300.22, IDEA includes a much longer, much more
useful description at §300.320.

§300.320 Definition of individualized education program.

(a) General. As used in this part, the term individualized education program or IEP means a written
statement for each child with a disability that is developed, reviewed, and revised in a meeting in
accordance with §§300.320 through 300.324, and that must include—

(1) A statement of the child’s present levels of academic achievement and functional performance,
including—

(i) How the child’s disability affects the child’s involvement and progress in the general education
curriculum (i.e., the same curriculum as for nondisabled children); or

(ii) For preschool children, as appropriate, how the disability affects the child’s participationin
appropriate activities;

(2)(i) A statement of measurable annual goals, including academic and functional goals designed to

(A) Meet the child’s needs that result from the child’s disability to enable the child to be involved in
and make progress in the general education curriculum; and
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(B) Meet each of the child’s other educational needs that result from the child’s disability;

(ii) For children with disabilities who take alternate assessments aligned to alternate achievement
standards, a description of benchmarks or short-term objectives;

(3) A description of—

(i) How the child’s progress toward meeting the annual goals described in paragraph (2) of this
section will be measured; and

(ii) When periodic reports on the progress the child is making toward meeting the annual goals
(such as through the use of quarterly or other periodic reports, concurrent with the issuance of report
cards) will be provided;

(4) A statement of the special education and related services and supplementary aids and services,
based on peer-reviewed research to the extent practicable, to be provided to the child, or on behalf
of the child, and a statement of the program modifications or supports for school personnel that will
be provided to enable the child—

(i) To advance appropriately toward attaining the annual goals;

(ii) To be involved in and make progress in the general education curriculum in accordance with
paragraph (a)(1) of this section, and to participate in extracurricular and other nonacademic
activities; and

(iii) To be educated and participate with other children with disabilities and nondisabled children in
the activities described in this section,

(5) An explanation of the extent, if any, to which the child will not participate with nondisabled
children in the regular class and in the activities described in paragraph (a)(4) of this section;

(6)(i) A statement of any individual appropriate accommodations that are necessary to measure the
academic achievement and functional performance of the child on State and districtwide
assessments consistent with §612(a)(16) of the Act; and

(ii) If the IEP Team determines that the child must take an alternate assessment instead of a
particular regular State or districtwide assessment of student achievement, a statement of why—

(A) The child cannot participate in the regular assessment; and

(B) The particular alternate assessment selected is appropriate for the child; and

(7) The projected date for the beginning of the services and modifications described in paragraph
(a)(4) of this section, and the anticipated frequency, location, and duration of those services and

modifications.

(b) Transition services. Beginning not later than the first IEP to be in effect when the child turns 16,
or younger if determined appropriate by the IEP Team, and updated annually, thereafter, the IEP
must include—

(1) Appropriate measurable postsecondary goals based upon age appropriate transition
assessments related to training, education, employment, and, where appropriate, independent
living skills; and

(2) The transition services (including courses of study) needed to assist the child in reaching those
goals.

(c) Transfer of rights at age of majority. Beginning not later than one year before the child





reaches the age of majority under State law, the [IEP must include a statement that the child has
been informed of the child’s rights under Part B of the Act, if any, that will transfer to the child on
reaching the age of majority under §300.520.

(d) Construction. Nothing in this section shall be construed to require—

(1) That additional information be included in a child’s IEP beyond what is explicitly required in
section 614 of the Act; or

(2) The IEP Team to include information under one component of a child’s IEP that is already
contained under another component of the child’s [EP.

Back to top
LRE | Least Restrictive Environment

IDEA’s provisions with respect to LRE are not a “definition” per se, but they are nonetheless very
important to know. These provisions appear in the final Part B regulations at §§300.114 through
300.120, as part of IDEA’s provisions addressing “State Eligibility.” The conceptual core of IDEA’s
LRE provisions are at §300.114, cited below.

§300.114 LRE requirements.

(a) General. (1) Except as provided in §300.324(d)(2) (regarding children with disabilities in adult
prisons), the State must have in effect policies and procedures to ensure that public agencies in the
State meet the LRE requirements of this section and §§ 300.115 through 300.120.

(2) Each public agency must ensure that—

(i) To the maximum extent appropriate, children with disabilities, including children in public or
private institutions or other care facilities, are educated with children who are nondisabled; and

(i) Special classes, separate schooling, or other removal of children with disabilities from the
regular educational environment occurs only if the nature or severity of the disability is such that
education in regular classes with the use of supplementary aids and services cannot be achieved
satisfactorily.

(b) Additional requirement—State funding mechanism—(1) General. (i) A State funding
mechanism must not result in placements that violate the requirements of paragraph (a) of this
section; and

(ii) A State must not use a funding mechanism by which the State distributes funds on the basis of
the type of setting in which a child is served that will result in the failure to provide a child with a
disability FAPE according to the unique needs of the child, as described in the child’s IEP.

(2) Assurance. If the State does not have policies and procedures to ensure compliance with
paragraph (b)(1) of this section, the State must provide the Secretary an assurance that the State
will revise the funding mechanism as soon as feasible to ensure that the mechanism does not result
in placements that violate that paragraph.

Back to top
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Related services |

IDEA defines this term as follows:
§300.34 Related services.

(a) General. Related services means transportation and such developmental, corrective, and other
supportive services as are required to assist a child with a disability to benefit from special
education, and includes speech-language pathology and audiology services, interpreting services,
psychological services, physical and occupational therapy, recreation, including therapeutic
recreation, early identification and assessment of disabilities in children, counseling services,
including rehabilitation counseling, orientation and mobility services, and medical services for
diagnostic or evaluation purposes. Related services also include school health services and school
nurse services, social work services in schools, and parent counseling and training.

(b) Exception; services that apply to children with surgically implanted devices, including cochlear
implants.

(1) Related services do not include a medical device that is surgically implanted, the optimization of
that device’s functioning (e.g., mapping), maintenance of that device, or the replacement of that
device.

(2) Nothing in paragraph (b)(1) of this section—

(i) Limits the right of a child with a surgically implanted device (e.g., cochlear implant) to receive
related services (as listed in paragraph (a) of this section) that are determined by the IEP Team to
be necessary for the child to receive FAPE.

(ii) Limits the responsibility of a public agency to appropriately monitor and maintain medical
devices that are needed to maintain the health and safety of the child, including breathing, nutrition,
or operation of other bodily functions, while the child is transported to and from school or is at
school; or

(iii) Prevents the routine checking of an external component of a surgically implanted device to
make sure it is functioning properly, as required in §300.113(b).

(c) Individual related services terms defined. The terms used in this definition are defined as
follows:

(1) Audiology includes—
(i) dentification of children with hearing loss;

(i) Determination of the range, nature, and degree of hearing loss, including referral for medical or
other professional attention for the habilitation of hearing;

(iii) Provision of habilitative activities, such as language habilitation, auditory training, speech
reading (lip-reading), hearing evaluation, and speech conservation;

(iv) Creation and administration of programs for prevention of hearing loss;
(v) Counseling and guidance of children, parents, and teachers regarding hearing loss; and

(vi) Determination of children’s needs for group and individual amplification, selecting and fitting an
appropriate aid, and evaluating the effectiveness of amplification.

(2) Counseling services means services provided by qualified social workers, psychologists,
guidance counselors, or other qualified personnel.





(3) Early identification and assessment of disabilities in children means the implementation of
a formal plan for identifying a disability as early as possible in a child’s life.

(4) Interpreting services includes—

(i) The following, when used with respect to children who are deaf or hard of hearing: Oral
transliteration services, cued language transliteration services, sign language transliteration and
interpreting services, and transcription services, such as communication access real-time
translation (CART), C-Print, and TypeWell; and

(ii) Special interpreting services for children who are deaf-blind.

(5) Medical services means services provided by a licensed physician to determine a child’s
medically related disability that results in the child’s need for special education and related services.

(6) Occupational therapy—
(i) Means services provided by a qualified occupational therapist; and
(ii) Includes—

(A) Improving, developing, or restoring functions impaired or lost through illness, injury, or
deprivation;

(B) Improving ability to perform tasks for independent functioning if functions are impaired or lost;
and

(C) Preventing, through early intervention, initial or further impairment or loss of function.
(7) Orientation and mobility services—

(i) Means services provided to blind or visually impaired children by qualified personnel to enable
those students to attain systematic orientation to and safe movement within their environments in
school, home, and community; and

(ii) Includes teaching children the following, as appropriate:

(A) Spatial and environmental concepts and use of information received by the senses (such as
sound, temperature and vibrations) to establish, maintain, or regain orientation and line of travel
(e.g., using sound at a traffic light to cross the street);

(B) To use the long cane or a service animal to supplement visual travel skills or as a tool for safely
negotiating the environment for children with no available travel vision;

(C) To understand and use remaining vision and distance low vision aids; and
(D) Other concepts, techniques, and tools.

(8)(i) Parent counseling and training means assisting parents in understanding the special needs
of their child;

(ii) Providing parents with information about child development; and

(iii) Helping parents to acquire the necessary skills that will allow them to support the
implementation of their child’s IEP or IFSP.

(9) Physical therapy means services provided by a qualified physical therapist.





(10) Psychological services includes—
(i) Administering psychological and educational tests, and other assessment procedures;
(i) Interpreting assessment results;

(iii) Obtaining, integrating, and interpreting information about child behavior and conditions relating
to learning;

(iv) Consulting with other staff members in planning school programs to meet the special
educational needs of children as indicated by psychological tests, interviews, direct observation,
and behavioral evaluations;

(v) Planning and managing a program of psychological services, including psychological counseling
for children and parents; and

(vi) Assisting in developing positive behavioral intervention strategies.

(11) Recreation includes—

(i) Assessment of leisure function;

(ii) Therapeutic recreation services;

(iii) Recreation programs in schools and community agencies; and

(iv) Leisure education.

(12) Rehabilitation counseling services means services provided by qualified personnel in
individual or group sessions that focus specifically on career development, employment
preparation, achieving independence, and integration in the workplace and community of a student
with a disability. The term also includes vocational rehabilitation services provided to a student with
a disability by vocational rehabilitation programs funded under the Rehabilitation Act of 1973, as

amended, 29 U.S.C. 701 et seq.

(13) School health services and school nurse services means health services that are
designed to enable a child with a disability to receive FAPE as described in the child’s IEP. School
nurse services are services provided by a qualified school nurse. School health services are
services that may be provided by either a qualified school nurse or other qualified person.

(14) Social work services in schools includes—
(i) Preparing a social or developmental history on a child with a disability;
(ii) Group and individual counseling with the child and family;

(iii) Working in partnership with parents and others on those problems in a child’s living situation
(home, school, and community) that affect the child’s adjustment in school;

(iv) Mobilizing school and community resources to enable the child to learn as effectively as
possible in his or her educational program; and

(v) Assisting in developing positive behavioral intervention strategies.
(15) Speech-language pathology services includes—
(i) dentification of children with speech or language impairments;

(i) Diagnosis and appraisal of specific speech or language impairments;





(iii) Referral for medical or other professional attention necessary for the habilitation of speech or
language impairments;

(iv) Provision of speech and language services for the habilitation or prevention of communicative
impairments; and

(v) Counseling and guidance of parents, children, and teachers regarding speech and language
impairments.

(16) Transportation includes—
(i) Travel to and from school and between schools;
(ii) Travel in and around school buildings; and

(iii) Specialized equipment (such as special or adapted buses, lifts, and ramps), if required to
provide special transportation for a child with a disability.

Back to top
Special Education

IDEA defines “special education” as follows:
§300.39 Special education.

(a) General. (1) Special education means specially designed instruction, at no cost to the parents,
to meet the unique needs of a child with a disability, including—

(i) Instruction conducted in the classroom, in the home, in hospitals and institutions, and in other
settings; and

(ii) Instruction in physical education.

(2) Special education includes each of the following, if the services otherwise meet the
requirements of paragraph (a)(1) of this section—

(i) Speech-language pathology services, or any other related service, if the service is considered
special education rather than a related service under State standards;

(i) Travel training; and
(iii) Vocational education.
(b) Individual special education terms defined. The terms in this definition are defined as follows:

(1) At no cost means that all specially-designed instruction is provided without charge, but does
not preclude incidental fees that are normally charged to nondisabled students or their parents as a
part of the regular education program.

(2) Physical education means—
(i) The development of—

(A) Physical and motor fitness;
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(B) Fundamental motor skills and patterns; and

(C) Skills in aquatics, dance, and individual and group games and sports (including intramural and
lifetime sports); and

(ii) Includes special physical education, adapted physical education, movement education, and
motor development.

(3) Specially designed instruction means adapting, as appropriate to the needs of an eligible
child under this part, the content, methodology, or delivery of instruction—

(i) To address the unique needs of the child that result from the child’s disability; and

(ii) To ensure access of the child to the general curriculum, so that the child can meet the
educational standards within the jurisdiction of the public agency that apply to all children.

(4) Travel training means providing instruction, as appropriate, to children with significant cognitive
disabilities, and any other children with disabilities who require this instruction, to enable them to—

(i) Develop an awareness of the environment in which they live; and

(ii) Learn the skills necessary to move effectively and safely from place to place within that
environment (e.g., in school, in the home, at work, and in the community).

(5) Vocational education means organized educational programs that are directly related to the
preparation of individuals for paid or unpaid employment, or for additional preparation for a career
not requiring a baccalaureate or advanced degree.

Back to top
Supplementary Aids and Services

IDEA defines “supplementary aids and services” as follows:
§300.42 Supplementary aids and services.

Supplementary aids and services means aids, services, and other supports that are provided in
regular education classes, other education-related settings, and in extracurricular and nonacademic
settings, to enable children with disabilities to be educated with nondisabled children to the
maximum extent appropriate in accordance with §§300.114 through 300.116.

Back to top
Transition Services

IDEA defines “transition services” as follows:
§300.43 Transition services.

(a) Transition services means a coordinated set of activities for a child with a disability that—
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(1) Is designed to be within a results-oriented process, that is focused on improving the academic
and functional achievement of the child with a disability to facilitate the child’s movement from
school to post-school activities, including postsecondary education, vocational education,
integrated employment (including supported employment), continuing and adult education, adult
services, independent living, or community participation;

(2) Is based on the individual child’s needs, taking into account the child’s strengths, preferences,
and interests; and includes—

(i) Instruction;

(ii) Related services;

(iii) Community experiences;

(iv) The development of employment and other post-school adult living objectives; and

(v) If appropriate, acquisition of daily living skills and provision of a functional vocational evaluation.

(b) Transition services for children with disabilities may be special education, if provided as
specially designed instruction, or a related service, if required to assist a child with a disability to
benefit from special education.

Back to top
TA&D | Technical Assistance and Dissemination Network

Editor’s note: IDEA’s provisions with respect to the Technical Assistance and Dissemination
(TA&D) network of OSEP do not contain a “definition” of TA&D but, rather, authorize the Secretary
of Education to fund projects intended to improve the education of children with disabilities. In
Section 663 of the statute (Public Law 108-446), the following authorization

appears:

“(e) Linking States to Information Sources.—In carrying out this section, the Secretary shall support
projects that link States to technical assistance resources, including special education and general
education resources, and shall make research and related products available through libraries,
electronic networks, parent training projects, and other information sources, including through the
activities of the National Center for Education Evaluation and Regional Assistance established
under part D of the Education Sciences Reform Act of 2002.”

Back to top
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PREVENTION THORUGH THE INDIVIDUALIZED EDUCATION PROGRAM (IEP)

1. Should the IEP address behavior?

Yes, if behavior is interfering with learning, it must be addressed in the IEP. The
regulations put it this way:

The IEP Team must—... In the case of a child whose behavior impedes
the child’s learning or that of others, consider the use of positive
behavioral interventions and supports, and other strategies, to address that
behavior.... 34 C.F.R. §300.324(a)(2)(i).

2. Should we consider calling an IEP meeting to address behavior if problems persist?

If behavior problems persist, and are impacting the student’s ability to receive a
free appropriate public education (FAPE), then you may need to call an IEP
meeting to review or revise the IEP.
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Even after an annual IEP Team meeting has been held, the IDEA requires that the
IEP Team meet to revise the IEP as appropriate to address “[a]ny lack of expected
progress toward the annual goals described in 8300.320(a)(2), and in the general
education curriculum, if appropriate.” 34 C.F.R. 8 300.324(b)(1)(ii)(A).

This, of course, is a judgment call. The judgment call should be driven by
whether the behaviors are impacting the child’s receipt of a FAPE. The U.S.
Supreme Court in Board of Education v. Rowley set out a two-part test for
determining FAPE, as follows:

First, has the State complied with the procedures set forth in the Act? And
second, is the IEP developed through the Act’s procedures reasonably
calculated to enable the child to receive educational benefits? Board of
Education v. Rowley, 102 S.Ct. 3034 (1982).

3. When does the law require positive behavioral intervention plans?
The U.S. Department of Education has issued the following guidance:

The use of positive behavioral interventions and supports must be
considered in the case of a child whose behavior impedes his or her
learning or that of others. The requirement that a child with a disability
receive, as appropriate, an FBA and a BIP and modifications designed to
address the child’s behavior now only applies to students whose behavior
is a manifestation of their disability. However, FBAs and BIPs must also
be used proactively if the IEP Team determines that they would be
appropriate for the child. “For a child with a disability whose behavior
impedes his or her learning or that of others, and for whom the IEP Team
has decided that a BIP is appropriate, or for a child with a disability whose
violation of the code of student conduct is a manifestation of the child’s
disability, the IEP Team must include a BIP in the child’s IEP to address
the behavioral needs of the child.” Questions and Answers on Discipline
Procedures (OSERS 2009).

4, What are the various ways that an IEP Team can address behavior?

This question was recently addressed by the U.S. Department of Education as
follows:

When a child’s behavior impedes the child’s learning or that of others, the
IEP Team must consider the use of positive behavioral interventions and
supports, and other strategies, to address that behavior (34 CFR
8300.324(a)(2)(i)). Additionally, the Team may address the behavior
through annual goals in the IEP (34 CFR §300.320(a)(2)(i)). The child’s
IEP may include modifications in his or her program, support for his or
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her teachers, and any related services necessary to achieve those
behavioral goals (34 CFR §300.320(a)(4)). If the child needs a BIP to
improve learning and socialization, the BIP can be included in the IEP and
aligned with the goals in the IEP. Questions and Answers on Discipline
Procedures, Q/A E-3 (Revised June 2009).

New Mexico rules state:

Public agencies are strongly encouraged to conduct functional behavioral
assessments (FBAs) and integrate behavioral intervention plans (BIPS)
into the IEPs for students who exhibit problem behaviors well before the
behaviors result in proposed disciplinary actions for which FBAs and BIPs
are required under the federal regulations. 6.31.2.11(F)(1) NMAC.

5. School Board of the City of Norfolk v. Brown, 56 IDELR 18 (E.D.Va. 2010)

The court found substantial evidence in the record to support the hearing officer’s
conclusion that the school should have developed a BIP and/or conducted a FBA
prior to the imposition of long term discipline. The hearing officer and court
called this a “child find” violation, noting that there was adequate reason to
suspect disabilities in addition to the disability already identified (OHI). The
court considered this both a failure to evaluate in all areas of suspected disability,
and a failure to include necessary services in the IEP.

EFFECTIVE STRATEGIES AND INTERVENTIONS

6. Waukee Community Sch. Dist. v. Douglas and Eva L.; 51 IDELR 15 (S.D.
lowa 2008)

Issue: Were the District’s behavioral interventions consistent with the FBA and
researched based practices?

Result: No. In favor of the parents.
Summary:

The student received services as a student with intellectual disabilities. She
demonstrated non-compliance and aggressive behavior. The district conducted an
FBA and determined the “non-complaint behavior was maintained by an escape
function, and her aggressive behavior was maintained by an attention-seeking
function.” The BIP included “(1) the use of a ‘hand-over-hand’ if [student]
refuses to complete a task or demand and a break activity does not change her
behavior.” The student began to have significant behavioral problems. The use
of hand-over-hand became more frequent, and regularly resulted in restraint. The
IEP team revised the BIP to remove the hand-over-hand intervention and added
time-out in response to noncompliance and aggression. The district provided the
parents with information on the effective use of time-out, which recommended
duration of one minute per year of age of the child.
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However, when implementing the time-out procedure, the staff placed the student
in time-out almost daily for durations of time well over the recommended one
minute per year of age, resulting in several hours of time-out per day. The
parent’s alleged the BIP wasn’t supported by the FBA, the interventions were
inconsistent with research on appropriate practices, and were excessive in length
and inconsistent with positive behavioral supports.

The Administrative Law Judge and the District Court agreed, stating:

Both of [Student’s] IEPs called for offering [Student] a break when she
became non-complaint. The record also shows that the [District] at times
used a hand-over-hand intervention in response to [Student’s]
inappropriate peer contact. Both parties’ experts...testified that the use of
a break time activity in response to non-compliance—an escape-based
behavior—and the use of hand-over-hand intervention in response to peer
aggression—an attention-seeking behavior—would serve to reinforce the
problem behavior and would be contraindicated by the research...

[T]he duration of the time-out interventions used with [Student] was
“excessive” in length, and the interventions were not otherwise
effective...the preponderance of the evidence supports that the ALJ’s
finding that the duration of [Student’s] time-outs were inconsistent with
“applicable research and appropriate educational practices” and the “peer-
reviewed research to the extent practicable.”

7. Kingsport City Sch. System v. J.R.; 51 IDELR 77 (E.D. Tenn. 2008)
Issue: Did the District implement appropriate behavioral interventions?
Result: No. In favor of the parents.

Summary:

J.R. demonstrated difficulties with social interactions (e.g., profanity to peers).
His BIP included the following:

[JR] will refrain from name-calling and making inappropriate comments
to peers.

[JR] is to report any incidents to an adult.

[JR] will refrain from contact with ‘identified students’ from previous
incidents of alleged conflicts(s). This would include verbal/physical or
third party contact...

[JR] will report alleged incidents of threats in a responsible manner...
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The school will make provisions for scheduling regular meetings with
identified contact individuals.

The school will provide a supervised location for [JR] before and after
regular school hours.

The teachers will provide preferential seating when deemed appropriate.
The school will provide proximity monitoring during class changes within
the school day.

The school will continue to contact Mr. or Mrs. Rentz to inform them of
[JR’s] progress, or if problems occur.

JR continued to use profanity/name calling with peers and the behavior resulted in
physical altercations with peers. JR’s parents requested Homebound Services for
medical and psychological diagnosis, and requested a due process hearing. The
IEP Team added a “shadow” to his BIP to facilitate his return to school. The
shadow followed him throughout the school day and took notes on his behavior,
but the notes were not utilized in IEP development.

The Court held the BIP was insufficient and denied JR a FAPE. A psychiatrist for
JR testified the use of a shadow denied JR the opportunity to learn appropriate
social interaction with peers. The ALJ determined the BIP was insufficient to
improve JR’s social interactions with peers because the use of the shadow
impeded that goal and the reporting requirements placed the burden on JR and the
District Court affirmed.

DISCIPLINE

8. What is our duty to provide services to a child with a disability when the
child is removed on a short-term basis (10 days or less)?

“A public agency is only required to provide services during periods of removal
to a child with a disability who has been removed from his or her current
placement for 10 school days or less in that school year, if it provides services to a
child without disabilities who is similarly removed.” 34 C.F.R. 8 300.530(d)(3).

However, once you exceed 10 school days of removal during a school year, the
district must provide services even during a short-term removal (10 days or less).

If the short-term removal will not result in a disciplinary change of placement,
school personnel and at least one teacher decides the services to be provided, as
follows:

. school personnel, in consultation with at least one of the child’s
teachers, [must] determine the extent to which services are needed, as
provided in § 300.101(a) [guarantee of a FAPE], so as to enable the child
to continue to participate in the general education curriculum, although in
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another setting, and to progress toward meeting the goals set out in the
child’s IEP. 34 C.F.R. § 300.530(d)(4).

0. What happens if the removal will result in a disciplinary change of placement
either because it is for more than 10 consecutive school days (long-term) or
because of a pattern (short-term cumulative)?

First, the IDEA requires that the parent be notified of the decision and provided
the procedural safeguards:

On the date on which the decision is made to make a removal that
constitutes a change of placement of a child with a disability because of a
violation of a code of student conduct, the LEA must notify the parents of
that decision, and provide the parents the procedural safeguards notice
described in Section 300.504. 34 C.F.R. § 300.530(h).

Second, the school district, parent, and relevant members of the IEP Team must
conduct a manifestation determination review:

Within 10 school days of any decision to change the placement of a child
with a disability because of a violation of a code of student conduct, the
LEA, the parent, and relevant members of the child’s IEP Team (as
determined by the parent and the LEA) must review all relevant
information in the student’s file, including the child’s IEP, any teacher
observations, and any relevant information provided by the parents to
determine—

() If the conduct in question was caused by, or had a direct and
substantial relationship to, the child’s disability; or

(i) If the conduct in question was the direct result of the LEA’s failure
to implement the IEP.

34 C.F.R. § 300.530(e)(1).

Third, the IEP Team must address behavior:

Determination  that  behavior ~was a | Determination that behavior was not a
manifestation [no special circumstances]. 34 | manifestation or when special circumstances
C.F.R. § 300.530(f)(2). exist (drugs, weapons, serious bodily injury). 34
C.F.R. 8 300.530(d)(1)(ii).

If the LEA, the parent, and relevant members | A child with a disability who is removed from
of the IEP Team make the determination that | the child’s current placement pursuant to
the conduct was a manifestation of the child’s | paragraphs (c) [authority to remove for behavior

disability, the IEP Team must— that is not a manifestation of the disability], or

(9) [authority to remove for up to 45 school days

(1) Either— for special circumstances] of this section must—
(i) Conduct a functional behavioral | ...

assessment, unless the LEA had | (ii) Receive, as appropriate, a functional
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conducted a functional behavioral
assessment before the behavior that
resulted in the change of placement
occurred, and implement a behavioral
intervention plan for the child; or

(i) If a behavioral intervention plan already
has been developed, review the
behavioral intervention plan, and
modify it, as necessary, to address the
behavior...

behavioral assessment, and behavioral
intervention services and modifications,
that are designed to address the behavior
violation so that it does not recur.

Fourth, the IEP Team must determine services:

If the removal is a change of placement under 8 300.536 [change of
placement because of disciplinary removals], the child’s IEP Team
determines appropriate services under paragraph (d)(1) of this section. 34

C.F.R. § 300.530(d)(5).

Determination  that  behavior was a
manifestation [no special circumstances]. 34
C.F.R. 8 300.530()(1).

Determination that behavior was not a
manifestation or when special circumstances
exist (drugs, weapons, serious bodily injury). 34
C.F.R. § 300.530(d)(2)(ii).

If the LEA, the parent, and relevant members
of the IEP Team make the determination that
the conduct was a manifestation of the child’s
disability, the IEP Team must—

(1) Either—
(i) Conduct a functional behavioral
assessment, unless the LEA had
conducted a functional behavioral

assessment before the behavior that
resulted in the change of placement
occurred, and implement a behavioral
intervention plan for the child; or

(ii) If a behavioral intervention plan already
has been developed, review the
behavioral intervention plan, and
modify it, as necessary, to address the
behavior...

A child with a disability who is removed from
the child’s current placement pursuant to
paragraphs (c) [authority to remove for behavior
that is not a manifestation of the disability], or
(9) [authority to remove for up to 45 school days
for special circumstances] of this section must—
(i) Receive, as appropriate, a functional
behavioral assessment, and behavioral
intervention services and modifications,
that are designed to address the behavior
violation so that it does not recur.

Fifth, if the behavior is not a manifestation of the disability or the removal is for
special circumstances, the IEP Team must determine the interim alternative
educational setting for services (IAES) under 8 300.530(c), (d)(5), and (g). The
services provided in the IAES must be sufficient to confer a FAPE.
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10. District of Columbia v. Doe, 54 IDELR 275 (D.C.Cir. 2010)

The school imposed a 45 day suspension on the student and assigned him to an
alternative program. The IHO found that the behavior was not a manifestation of
the child’s disability, but found the length of the suspension to be excessive and
lowered it to 11 days. The parents then claimed $30,000 in attorneys’ fees as
prevailing parties. The district sought a declaratory judgment that the IHO had
exceeded his authority, and the district court agreed. But the Circuit Court
reversed that decision, siding with the parent and the IHO. Key Quotes:

It is true that the Superintendent has the last word regarding discipline
imposed under the [district’s regulations] for misconduct that is not a
manifestation of the child’s disability as long as the disciplinary action
does not deprive the child of a FAPE...... It is also true, however, that
federal law and D.C. regulations empower an IDEA hearing officer to
review “any decision regarding placement of a [disabled] child,” [cite
omitted], and also require the hearing officer to ensure the disciplinary
action does not deprive a disabled child of a FAPE. Because we find that
the hearing officer modified Doe’s punishment only after finding that class
exclusion would deny Doe a FAPE, we reject the District’s argument that
the hearing officer exceeded his authority.

BULLYING AND HARASSMENT

11.  What s bullying and harassment?

Definitions of “bullying” and “harassment” vary from state to state. Check your
state and local policies.

The Office for Civil Rights (OCR) described harassment in its October 26, 2010
Dear Colleague Letter as follows:

Harassing conduct may take many forms, including verbal acts and name-
calling; graphic and written statements, which may include use of cell
phones or the Internet; or other conduct that may be physically
threatening, harmful, or humiliating. Harassment does not have to
include intent to harm, be directed at a specific target, or involve
repeated incidents. Harassment creates a hostile environment when the
conduct is sufficiently severe, pervasive, or persistent so as to interfere
with or limit a student’s ability to participate in or benefit from the
services, activities, or opportunities offered by a school. When such
harassment is based on race, color, national origin, sex, or disability, it
violates the civil rights laws that OCR enforces. (Emphasis added.)
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12. How can I tell when behavior is sufficient to amount to bullying or harassment?

Check state law and local policy. The definitions tend to be very broad.
Administrators have to rely on common sense and experience to make tough
judgment calls. Look at the allegations, the conduct and the words used, not just
whether someone uses the word “bully.”

There is no magic formula. When in doubt, err on the side of caution.
Administrators should keep in mind that OCR holds districts to a high standard of
responsibility:

A school is responsible for addressing harassment incidents about which
it knows or reasonably should have known. In some situations,
harassment may be in plain sight, widespread, or well-known to students
and staff, such as harassment occurring in hallways, during academic or
physical education classes, during extracurricular activities, at recess, on a
school bus, or through graffiti in public areas. In these cases, the obvious
signs of the harassment are sufficient to put the school on notice. In other
situations, the school may become aware of misconduct, triggering an
investigation that could lead to the discovery of additional incidents that,
taken together, may constitute a hostile environment. In all cases, schools
should have well-publicized policies prohibiting  harassment and
procedures for reporting and resolving complaints that will alert the school
to incidents of harassment. (Emphasis added.)

13.  What should I do when I receive a report of bullying or harassment?

Check and follow both your policy and your Student Code of Conduct. Your
Student Code of Conduct may address bullying beyond what is provided in

policy.
Report it to the appropriate campus discipline authority.
The disciplinary authority should investigate and take appropriate action.

14. Eight Things Not To Say When Receiving a Bullying or Harassment
Complaint or During a Bullying or Harassment Investigation!!!!

=

“That’s just the way these kids are today.”

“He just has to learn how to fend for himself!”

3. “If I have to look into every allegation of bullying on this campus, |
won’t have time to do anything else.”

“Boys will be boys.”

“Girls are just mean to each other at this age.”

“There is nothing we can do about it — it’s the media/parents/culture.”

no

ISR A
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7. “We can’t protect them from everything.”
8. “Kids have always been bullied.”

Caution all staff not to say these things, either.

15. What can be said to the parents of the victim about how a bullying or
harassment complaint was handled?

This issue was addressed in OCR Dear Colleague Letter (April 4, 2011), in the
context of a discussion regarding sexual harassment of students, including sexual
violence.

Both parties must be notified, in writing, about the outcome of both the
complaint and any appeal, 31 i.e., whether harassment was found to have
occurred. OCR recommends that schools provide the written
determination of the final outcome to the complainant and the alleged
perpetrator concurrently. Title IX does not require the school to notify the
alleged perpetrator of the outcome before it notifies the complainant.

Due to the intersection of Title IX and FERPA requirements, OCR
recognizes that there may be confusion regarding what information a
school may disclose to the complainant.32 FERPA generally prohibits the
nonconsensual disclosure of personally identifiable information from a
student’s “education record.” However, as stated in the 2001 Guidance,
FERPA permits a school to disclose to the harassed student information
about the sanction imposed upon a student who was found to have
engaged in harassment when the sanction directly relates to the harassed
student. This includes an order that the harasser stay away from the
harassed student, or that the harasser is prohibited from attending school
for a period of time, or transferred to other classes or another residence
hall.33 Disclosure of other information in the student’s “education
record,” including information about sanctions that do not relate to the
harassed student, may result in a violation of FERPA.

16. Do school administrators have liability concerns in dealing with bullying or
harassment?

Yes. Claims of “failure to address or prevent bullying” are definitely on the rise.
These claims are particularly prevalent if the bullying of the student was
connected to the student’s gender, race or disability. When educators respond to
known situations with “deliberate indifference,” they open the door to potential
liability. Davis v. Monroe County Bd. of Educ., 526 U.S. 629 (1999).
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In Davis, the Supreme Court reviewed a claim of student-on-student sexual
harassment and stated that liability may lie on the school district if:

1. the sexual harassment was so severe, pervasive and objectively
offensive that it deprived the victim of access to educational
opportunities and benefits;

2. school officials knew about it; and
3. responded with deliberate indifference.
17. Is bullying or harassment prohibited by federal law?

There is no federal law that specifically addresses “bullying,” although several
versions are currently pending in the federal Legislature. Currently, students may
bring “bullying” claims under one or more federal civil rights laws, depending on
the circumstances. If the bullying is based on a protected characteristic, it could
fall under one of the following federal anti-discrimination laws:

e Title IX, which prohibits discrimination and harassment on the basis of
sex and gender;

e Title VI, which prohibits discrimination and harassment on the basis of
race, color or national origin; and

e Section 504 and the ADA, which prohibit discrimination and
harassment on the basis of disability.

See OCR Dear Colleague Letter (October 26, 2010), located at:
http://www?2.ed.gov/about/offices/list/ocr/letters/colleague-201010.pdf.

Students could also claim that a school district’s failure to protect them from harm
violated their constitutional rights, which are brought as Section 1983 claims.

18. How can bullying by peers trigger school district liability for discrimination
or harassment under federal anti-discrimination laws?

Federal anti-discrimination laws prohibit schools from discriminating against
students by denying access to school programs, activities or services on the basis
of the student’s sex (Title IX), race (Title V1), or disability (Section 504 and
ADA). In some circumstances, bullying or harassment of a student by his or her
peers has been found by the courts to be so “severe or pervasive” that it
effectively barred the student’s access to school. If the school knew about the
peer harassment but failed to reasonably respond or was “deliberately indifferent”
to the harassment, the school may have violated federal law.
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Thus, a bullying claim may implicate federal anti-discrimination laws where:

1) the student suffered peer-on-peer harassment;

2) the harassment was based on a protected characteristic (sex, race, or
disability);

3) the harassment was sufficiently severe and pervasive enough to create
a hostile educational environment;

4) the school knew of the harassment; but

5) the school did not reasonably respond, or was “deliberately
indifferent.”

Deliberate indifference is a fairly high standard. Federal courts have required
plaintiffs to show that school personnel actually knew of the harassment and
either completely ignored it, or responded unreasonably.

Most cases that address peer-on-peer harassment are filed under Title IX, which
prohibits sexual harassment. This is interpreted very broadly and includes
harassment based on gender and gender stereotypes. Recent Title 1X harassment
cases that have made headlines involve students who were bullied because they
were gay or perceived to be gay. Facts suggesting that school personnel accepted
gay slurs as normal, expected the victim to change his behavior, or did very little
to stop the bullying, have been enough to suggest that the district was deliberately
indifferent.

19. What would a student have to show in order to file a Section 1983 lawsuit
alleging a constitutional violation?

A student would have to show he or she was deprived of a constitutional right,
and that the deprivation was caused, at least in part, by a school employee’s
actions or a “custom or policy” of the school district itself. Most bullying claims
are framed as deprivations of rights guaranteed under the Fourteenth Amendment
which guarantees equal protection of laws and the right to “due process” prior to
deprivation of life, liberty or bodily integrity.

For example, a student who was injured or assaulted by another student may
claim that she was deprived of the right to bodily integrity, and that the
deprivation was caused, in part, by the district’s policy or custom of not
intervening in student disputes. The student may sue the district as a whole, or an
employee in his or her individual capacity. In the bullying context, Section 1983
lawsuits typically allege that the principal/teacher/coach/ knew the student was
being bullied on a daily basis, but just stood by and did nothing. A showing of
“deliberate indifference” or “conscious shocking” conduct is typically required
before liability will be imposed.
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20. Can a student bring a bullying or harassment claim under IDEA?

The IDEA is the federal law that requires school districts to provide a FAPE to
disabled students who require specially designed instruction. The IDEA is not an
anti-discrimination law like Section 504 or the ADA. The IDEA does not
mention “bullying” or “harassment.”

However, on July 25, 2000, the Office for Civil Rights and the Office of Special
Education and Rehabilitative Services issued a joint “Dear Colleague Letter”
concerning disability harassment and what laws apply. The letter identifies
Section 504, the ADA, and the IDEA as applicable laws.

The letter defines disability harassment as:

Intimidation or abusive behavior toward a student based on disability that
creates a hostile environment by interfering with or denying a student's
participation in or receipt of benefits, services, or opportunities in the
institution's program. Harassing conduct may take many forms, including
verbal acts and name-calling, as well as nonverbal behavior, such as
graphic and written statements, or conduct that is physically threatening,
harmful, or humiliating.

The letter explains how disability harassment could lead to a denial of FAPE, as
follows:

Disability harassment that adversely affects an elementary or secondary
student's education may also be a denial of FAPE under the IDEA, as well
as Section 504 and Title Il. The IDEA was enacted to ensure that
recipients of IDEA funds make available to students with disabilities the
appropriate special education and related services that enable them to
access and benefit from public education. The specific services to be
provided a student with a disability are set forth in the student's
individualized education program (IEP), which is developed by a team
that includes the student's parents, teachers and, where appropriate, the
student. Harassment of a student based on disability may decrease the
student's ability to benefit from his or her education and amount to a
denial of FAPE.

This letter is available at;
http://www?2.ed.gov/print/about/offices/list/ocr/docs/disabharassltr.html

Copyright 2011: Walsh, Anderson, Brown, Gallegos & Green, P.C. Page 13 of 16





21. Does the U.S. Department of Education apply the same standard for investigating
and responding to bullying or harassment claims as the federal courts?

No, the Department of Education’s standard for investigating and responding to
bullying or harassment claims is higher than the “deliberate indifference” standard
applied by the federal courts. Deliberate indifference typically means that the
school failed to respond reasonably to known harassment. The Department of
Education, by contract, expects districts to prevent harassment from occurring in
the first place, eliminate harassment of which it knows or should have known, and
remediate its effects. As recipients of federal funds, school districts are subject to
the standards enunciated by the U.S. Department of Education.

22, How does the Department of Education enforce these standards?

The Department’s Office for Civil Rights (OCR) is responsible for enforcing anti-
discrimination laws in the school system. OCR has jurisdiction over
discrimination and harassment claims under Title IX (sex/gender), Title VI (race,
color, or national origin), and Section 504 and Title 1l of the ADA (disability).
Bullying claims could fall under OCR’s jurisdiction if the bullying is harassment
based on one of these protected characteristics.

In a recent investigation, OCR explained as follows:

A District may be held liable under Section 504 and Title 11 for student-on-student
disability harassment if it was aware of the harassment, or in the exercise of
reasonable care should have been aware of the harassment, but failed to take
immediate and appropriate action to address the harassment and prevent its
recurrence. OCR Investigation, 56 IDELR 84 (July 12, 2010).

23. New Guidance from OCR

On October 26, 2010, the Office for Civil Rights issued new guidance (“Dear
Colleague Letter”) regarding bullying which makes two things clear:

1. Districts must be conscious of whether any alleged bullying,
teasing or hazing might also involve civil rights violations,
meaning harassment of a student based on his or her membership
in a category protected by state and federal law, such as gender,
race, national origin, or disability.

a. OCR does not have jurisdiction over claims based on sexual
orientation, but the OCR guidance notes that some anti-gay
actions amount to gender-based harassment in violation of Title
IX.
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24,

25.

b. OCR does not enforce anti-discrimination laws pertaining to
religion, but the OCR guidance states that the agency would
have jurisdiction of such claims if the religious-based
harassment could arguably amount to national origin or ethnic

discrimination.

2. Administrators “should look beyond simply disciplining the
perpetrators” and must take a comprehensive approach to

addressing and eliminating unlawful harassment.

This new guidance sets a higher bar than previously existed to promptly address,
remediate, and prevent discriminatory harassment (which can take the form of

bullying).

The guidance can be located at:
http://www?2.ed.gov/about/offices/list/ocr/letters/colleague-201010.pdf.

What does OCR mean by a *“comprehensive approach” to addressing and

eliminating bullying or unlawful harassment?

The recent guidance from OCR emphasizes that it is very important for school
officials to be proactive in an effort to prevent bullying and harassment. Here are

some thoughts:

e Communicate to students and parents that making or posting threats,

even online, even as a “joke,” could result in discipline.
e Encourage kids to report threats.

e Provide an anonymous or private means for kids to make a report.

e Train your students on the difference between “snitching” and
“seeking help.” Snitching is informing on someone for personal gain.

Seeking help is attempting to stop someone from being hurt.

e Consider having kids anonymously report people they believe to be

victims of bullying.
e Get parents involved.

e Support the victims of bullying or cyberbullying by finding ways to

resolve the situation.

e Be sure the policies and procedures are well-distributed and easy to

USe or access.
e Involve law enforcement as needed.

Three-step response recommended by OCR for handling unlawful harassment

OCR’s Guidance states that “if an investigation reveals that discriminatory
harassment has occurred, districts must take prompt and effective steps
reasonably calculated to end the harassment, eliminate any hostile environment

and its effects,
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and prevent the harassment from recurring.” These steps could include the

following:
e separate the accused harasser and the target
e provide counseling for the target and/or harasser
e take appropriate disciplinary action against the harasser
e provide training to students, staff, and parents to ensure that all

students, their families, and school staff can recognize harassment if it
recurs and know how to respond

e provide additional services to the student who was harassed in order to
address the effects of the harassment

e include the issuance of new policies against harassment and new
procedures by which students, parents, and employees may report
allegations of harassment

e make sure that the harassed students and their families know how to
report any subsequent problems, conduct follow-up inquiries to see if
there have been any new incidents or any instances of retaliation, and

e respond promptly and appropriately to address continuing or new
problems.

Note: these steps should not punish the victim or deny his or her right to FAPE.
For example, removing the victim from a class or campus against the student’s
wishes would wrongfully punish the victim and may implicate FAPE.

26. Top 10 Things To Take Away Regarding Bullying

1. Set the Right Tone on Your Campus and with Your Parents.

2. Sweat the Small Stuff.

3. Be Proactive Not Only Reactive.

4. Consider Options Beyond Punishment.

5. Incorporate Your Parents In Your Programs.

6. Involve Police Only When Necessary.

7. Know and Follow Your Policy.

8. Know and Follow Your Student Code of Conduct.

9. Document Your Actions

10. When a Parent or Parent Representative Begins to Allege Failure to Address
Bullying or Harassment, Contact Legal Counsel.

The information in this handout was created by Walsh, Anderson, Brown, Gallegos & Green, P.C. It is
intended to be used for general information only and is not to be considered specific legal advice. If
specific legal advice is sought, consult an attorney.
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(D nichcy.org http:/nichcy.org/schoolagel/iep/iepcontents/relatedservices

Related Services — National Dissemination Center for
Children with Disabilities
September 2010

Related services help students benefit from special
education. Here, we see a physical therapist at work.
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The IEP must contain a statement of the special
education and related services and supplementary aids
and services to be provided to the child, or on behalf of
the child. We’ve split up the discussion of each of these
important elements, because there is so much to say
about each. This article focuses on related services.

IDEA’s exact words

Related services, in brief

Related services. in detail

IDEA’s Exact Words

Let’s start with IDEA’s full requirement for specifying a child’s related services in his or her IEP. This appears
at §300.320(a)(4) and stipulates that each child’s IEP must contain:

(4) A statement of the special education and related services and supplementary aids and services, based
on peer-reviewed research to the extent practicable, to be provided to the child, or on behalf of the child,
and a statement of the program modifications or supports for school personnel that will be provided to
enable the child—

(i) To advance appropriately toward attaining the annual goals;

(ii) To be involved in and make progress in the general education curriculum in accordance with paragraph
(a)(1) of this section, and to participate in extracurricular and other nonacademic activities; and

(iii) To be educated and participate with other children with disabilities and nondisabled children in the
activities described in this section... [§300.320(a)(4)]

We’'ve bolded the part of IDEA’s regulation that specifically mentions related services, because it's important
to see the context in which this term is used. It is that context, and IDEA’s own definition of related services,

that will guide how a child’s IEP team considers what related services the child needs and the detail with
which the team specifies them in the IEP.

Back to top
Related Services, in Brief
Related services help children with disabilities benefit from their special education by providing extra help

and support in needed areas, such as speaking or moving. Related services can include, but are not limited
to, any of the following:

e speech-language pathology and audiology services
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e interpreting services

e psychological services

¢ physical and occupational therapy

e recreation, including therapeutic recreation

e ecarly identification and assessment of disabilities in children
e counseling services, including rehabilitation counseling

¢ orientation and mobility services

e medical services for diagnostic or evaluation purposes

e school health services and school nurse services

e social work services in schools

e parent counseling and training
Back to top
Beginning with Evaluation

IDEA requires that a child be assessed in all areas related to his or her suspected disability. This evaluation
must be sufficiently comprehensive so as to identify all of the child’s special education and related services
needs, whether or not those needs are commonly linked to the disability category in which he or she has
been classified.

Back to top
Determining What Related Services a Student Needs

It is the IEP team’s responsibility to review all of the evaluation information, to identify any related services
the child needs, and to include them in the IEP. Goals are written for a related service just as they are for
other special education services. The IEP must also specify with respect to each service:

e when the service will begin;
e how often it will be provided and for what amount of time; and

e where it will be provided. [§300.320(a)(7)]

Each child with a disability may not require all of the related services listed above. Furthermore, the list of
related services is not exhaustive and may include other developmental, corrective, or supportive services if
they are required to assist a child with a disability to benefit from special education. Examples include artistic
and cultural programs, art, music, and dance therapy.

The IEP is a written commitment for the delivery of services to meet a student’s educational needs. A school
district must ensure that all of the related services specified in the IEP, including the amount, are provided to
a student.

Changes in the amount of services listed in the IEP cannot be made without holding another IEP meeting.
However, if there is no change in the overall amount of service, some adjustments in the scheduling of
services may be possible without the necessity of another IEP meeting.

Back to top
Related Services Personnel on the IEP Team

IDEA does not expressly require that the IEP team include related services personnel. However, if a
particular related service is going to be discussed in an IEP meeting, it would be appropriate for such
personnel to be included or otherwise involved in developing the IEP. IDEA states that, at the discretion of
the parent or the public agency, “other individuals who have knowledge or special expertise regarding the
child, including related services personnel as appropriate” may be part of a child’s IEP team.

Back to top
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Do parents have to pay for the related services their child receives?

No. School districts may not charge parents of eligible students with disabilities for the costs of related
services that have been included on the child’s IEP. Just as special and regular education must be provided
to an eligible student with a disability at no cost to the parent or guardian, so, too, must related services
when the |IEP team has determined that such services are required in order for the child to benefit from his or
her education.

Back to top
Related Services, in Detail

To add detail to the “short story” above, let’s begin with the very first part of IDEA’s definition of related
services at §300.34.

§300.34 Related services.

(a) General. Related services means transportation and such developmental, corrective, and
other supportive services as are required to assist a child with a disability to benefit from
special education, and includes...

This beginning represents the core of how IDEA defines related services. The term related
services is typically spoken in the same breath as special education (similar to how “peas and
carrots” and “ham and eggs” go together) and, when used in IDEA, will always have the same
meaning, including the part of the definition we havent shown you yet, which picks up where
the beginning leaves off...

...and includes speech-language pathology and audiology services, interpreting services,
psychological services, physical and occupational therapy, recreation, including therapeutic
recreation, early identification and assessment of disabilities in children, counseling services,
including rehabilitation counseling, orientation and mobility services, and medical services for
diagnostic or evaluation purposes. Related services also include school health services and
school nurse services, social work services in schools, and parent counseling and training.

Clearly, the list of related services is extensive—and, as already mentioned, the list is not exhaustive. These
are just the services that IDEA specifically mentions. As states respond to the requirements of federal law,
many have legislated their own related service requirements, which may include services beyond those
specified in IDEA.

Back to top
What’s Excluded as a Related Service

IDEA makes a specific exception to the list of related services: surgically implanted devices, including
cochlear implants. This exception is new with IDEA 2004 and shows the advance of time and technology. A
relatively new technological development, the cochlear implant is a “small, complex electronic device that can
help to provide a sense of sound to a person who is profoundly deaf or severely hard-of-hearing” (National
Institute on Deafness and Other Communication Disorders, 2006a). While an implant does not restore
normal hearing, it does give the recipient “a useful representation of sounds in the environment and help him
or her to understand speech” (/d.).

Cochlear implants are not the only surgically implanted devices. Others include: insulin pump, baclofen
pump, pacemaker, G-tube, and vagus nerve stimulator device.

The exception. If a child has a surgically implanted device, the scope of the public agency’s responsibility to
provide supportive related services in relation to that device is covered in IDEA’s provisions at §300.34(b),
its exception. Public agencies are not responsible for optimizing these devices, maintaining them, or
replacing them. Public agencies are responsible for “routine checking to determine if the external component
of a surgically implanted device is turned on and working” (71 Fed. Reg. 46570) and for providing other
types of services the child needs, as determined by the IEP team, including:
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e assistive technology (e.g., FM system);
e proper classroom acoustical modifications;
e educational support services (e.g., educational interpreters); and

e receiving the related services (e.g., speech and language services) that are necessary for the child to
benefit from special education services. (/d.)

While public agencies are not responsible for mapping a cochlear implant, they do have a role to play in
providing services and supports to help children with cochlear implants. As the Department observes:

Particularly with younger children or children who have recently obtained implants, teachers and related
services personnel frequently are the first to notice changes in the child’s perception of sounds that the child
may be missing. This may manifest as a lack of attention or understanding on the part of the child or
frustration in communicating. The changes may indicate a need for remapping, and we would expect that
school personnel would communicate with the child’s parents about these issues. To the extent that
adjustments to the devices are required, a specially trained professional would provide the remapping,
which is not considered the responsibility of the public agency. (71 Fed. Reg. at 46570-1)

In many ways, the Department points out, there is no substantive difference between serving a child with a
cochlear implant in a school setting and serving a child with a hearing aid. A “public agency is responsible for
the routine checking of the external components of a surgically implanted device in much the same manner
as a public agency is responsible for the proper functioning of hearing aids” (71 Fed. Reg. at 46571). What
distinguishes a service covered under the Act and one that is excluded is, in large measure, “the level of
expertise required” (/d.). Maintaining and monitoring a surgically implanted device require the expertise of a
licensed physician or an individual with specialized technical expertise beyond that typically available from
school personnel. On the other hand:

Teachers and related services providers can be taught to first check the externally worn speech processor
to make sure it is turned on, the volume and sensitivity settings are correct, and the cable is connected, in
much the same manner as they are taught to make sure a hearing aid is properly functioning. To allow a
child to sit in a classroom when the child’s hearing aid or cochlear implant is not functioning is to effectively
exclude the child from receiving an appropriate education. (/d.)

You'll note that the exception in IDEA is carefully crafted to ensure that public agencies remain aware of, and
responsible for, monitoring and maintaining “medical devices that are needed to maintain the health and
safety of the child, including breathing, nutrition, or operation of other bodily functions, while the child is
transported to and from school or is at school” (§300.34(b)(2)(ii)]. This clearly aligns with a public agency’s
responsibility for the health-related services (see discussion of Medical Services and School Health
Services and School Nurse Services further below).

Back to top
The Individual Services, Defined

IDEA’s definition of related services also goes on to define each individual service. If you wish to delve into
individual related services, the following discussion may be helpful. It's drawn from NICHCY’s training
curriculum Building the Legacy (see Module 1, which includes brief summaries of each related service). The
services are discussed below in alphabetical order.

Audiology

The definition of audiology as a related service appears at §300.34(c)(1) and reads:
(1) Audiology includes—
(i) ldentification of children with hearing loss;

(ii) Determination of the range, nature, and degree of hearing loss, including referral for medical or other
professional attention for the habilitation of hearing;

(iii) Provision of habilitative activities. such as languaae habilitation, auditorv trainina. speech readina (lip-
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feéding), hearing evaluation, and spéech conser:/atian;
(iv) Creation and administration of programs for prevention of hearing loss;
(v) Counseling and guidance of children, parents, and teachers regarding hearing loss; and

(vi) Determination of children’s needs for group and individual amplification, selecting and fitting an
appropriate aid, and evaluating the effectiveness of amplification. [§300.34(c)(1)]

Audiology is primarily provided to support the needs of children with hearing loss and includes (but is not
limited to) key services such as determining the range, nature, and degree of a child’s hearing loss and both
group and individual needs for amplification.

The National Institute on Deafness and Other Communication Disorders (2006b) estimates that 17 of every
1,000 children under 18 have a hearing loss. More than 71,900 children, ages 6-21, are served in the U.S.
under IDEA’s category of hearing impairments (U.S. Department of Education, 2006).

Some schools have hearing screening programs and staff trained to conduct audiology screenings of
children. Others may participate in regional cooperatives or other arrangements that provide audiology
services. Those school districts that do not have diagnostic facilities to evaluate children for hearing loss and
related communication problems or central auditory processing disorders may refer children to a clinical
setting, such as a hospital or audiology clinic, or make other contractual arrangements.

Back to top
Counseling Services

IDEA defines counseling services as follows:

(2) Counseling services means services provided by qualified social workers, psychologists, guidance
counselors, or other qualified personnel. [§300.34(c)(2)]

According to the American School Counselor Association (2007), counseling services are intended to help
all children in the areas of academic achievement, personal/social development and career development.
This can include helping children with personal and social concerns such as developing self-knowledge,
making effective decisions, learning health choices, and improving responsibility. Counselors may also help
children with future planning related to setting and reaching academic goals, developing a positive attitude
toward learning, and recognizing and utilizing academic strengths.

Note that IDEA’s list of related services includes other counseling services—parent counseling and training;
and rehabilitation counseling (that is, counseling specific to career development and employment
preparation). These are defined separately in IDEA and are clearly different from counseling services (which
are also not to be confused with psychological services).

Back to top
Early Identification and Assessment of Disabilities in Children

This related service is defined at §300.34(c)(3) as follows:

(3) Early identification and assessment of disabilities in children means the implementation of a formal plan
for identifying a disability as early as possible in a child’s life.

The disability and medical fields are full of information about early identification of disabilities in children as
well as assessing the scope and impact of a child’s disability. This literature is focused on system-level
issues such as setting up screening programs for specific disabilities (e.g., autism, speech-language
impairment, visual and hearing impairments) and establishing mechanisms within the educational system by
which children at risk of learning problems are quickly identified and their learning issues addressed.

As a related service, however, early identification and assessment of disability in children represents an
individual service for one child. If a child’s IEP team determines that identifying and assessing the nature of a
child’s disability is necessary in order for the child to benefit from his or her special education, then this
related service must be listed in the child’s IEP and provided to the child by the public agency at no cost to
the parents. A formal plan would be written to establish the process and procedures by which the child’s
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disability will be identified.

This may seem strange—identifying the disability? Isn’t that one of the purposes of evaluation? True. But
disability can elude diagnosis, even as it adversely affects academic and functional performance in clear and
measurable ways. Permitting states to adopt the term “developmental delay” acknowledges that it's not
always possible to say what’s causing a learning or other problem, but that intervention is still necessary.
Early identification and assessment of disability in children, as a related service, acknowledges that
continuing to search for and identify the disability as early as possible in a child’s life may be necessary if
the child is going to derive benefit from special education.

Back to top
Interpreting Services

Interpreting services were added to IDEA's list of related services in the 2004 reauthorization and are
defined at §300.34(c)(4) as follows:

(4) Interpreting services includes—

(i) The following, when used with respect to children who are deaf or hard of hearing: Oral transliteration
services, cued language transliteration services, sign language transliteration and interpreting services, and
transcription services, such as communication access real-time translation (CART), C-Print, and TypeWell;
and

(i) Special interpreting services for children who are deaf-blind. [§300.34(c)(4)]

Interpreting services may be new to IDEA’s definition of related services, but they are been provided over the
years to many children who are deaf or hard of hearing, as part of providing them with access to

instruction. The definition of interpreting services indicates a range of possible such services (e.g., oral
transliteration, cued language), all of which refer to specific communication systems used within the deaf and
hard-of-hearing community. To find out more about these various systems, visit such organizations as:

Back to top
Medical Services

Medical services are considered a related service only under specific conditions: when they are provided (a)
by a licensed physician, and (b) for diagnostic or evaluation purposes only. This is clear from the definition
at §300.34(c)(5):

(5) Medical services means services provided by a licensed physician to determine a child’s medically
related disability that results in the child’s need for special education and related services.

This related service has a long and interesting history that has only gotten more interesting as medical
science has advanced and children with diverse medical conditions are being educated in increasing
numbers in general education classrooms. The support that many such children need in order to attend
school, school districts have argued, is medical in nature, complex and continual, and is not the
responsibility of public agencies because IDEA clearly states that medical services are allowable related
services only when provided for diagnostic or evaluation purposes.

The case of Cedar Rapids Community School District v. Garret F., which took place in 1999, turned the gray
line about the provision of related services to children with complex medical needs into a “bright line”
(“Supreme Court adopts,” 1999). The U.S. Supreme Court found that, if a related service is required to
enable a qualified child with a disability to remain in school, it must be provided as long as it is not a purely
“medical” service. What is considered “medical,” as IDEA’s definition amply indicates, are those services that
can only be provided by a licensed physician (and only for the purposes of diagnosis or evaluation). If a non-
physician can deliver the services, then the service must be provided by public agencies, regardless of the
staffing or fiscal burdens they may impose. Health care services that can be provided by a non-physician are
not provided under the category of medical services, however. Today they would be as considered school
health services and school nurse services. Examples of such services include bladder catheterization,
tracheostomy tube suctioning, positioning, and monitoring of ventilator settings, to name a few.

Back to top
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Occupational Therapy

The term occupational therapy (OT) is defined in IDEA at §300.34(c)(6) as follows:

(6) Occupational therapy—

(i) Means services provided by a qualified occupational therapist; and

(i) Includes—

(A) Improving, developing, or restoring functions impaired or lost through illness, injury, or deprivation;
(B) Improving ability to perform tasks for independent functioning if functions are impaired or lost; and
(C) Preventing, through early intervention, initial or further impairment or loss of function.

OT services can enhance a child’s ability to function in an educational program and may include such
services as:

e self-help skills or adaptive living (e.g., eating, dressing);

o functional mobility (e.g., moving safely through school);

e positioning (e.g., sitting appropriately in class);

e sensory-motor processing (e.g., using the senses and muscles);

¢ fine motor (e.g., writing, cutting) and gross motor performance (e.g., walking, athletic skills);
o life skills training/vocational skills; and

e psychosocial adaptation.

Back to top
Orientation and Mobility Services

We’'re getting there! Almost through with the O’s!

Orientation and mobility services (O&M) became part of IDEA’s list of related services with IDEA '97. They
are defined at §300.34(c)(7) and even a brief read makes it clear that O&M services are intended for
children who are blind or visually impaired, with the purpose of teaching them how to orient themselves in a
range of environments (school, home, community) and to move safely within those environments.

(7) Orientation and mobility services—

(i) Means services provided to blind or visually impaired children by qualified personnel to enable those
students to attain systematic orientation to and safe movement within their environments in school, home,
and community; and

(ii) Includes teaching children the following, as appropriate:

(A) Spatial and environmental concepts and use of information received by the senses (such as sound,
temperature and vibrations) to establish, maintain, or regain orientation and line of travel (e.g., using sound
at a traffic light to cross the street);

(B) To use the long cane or a service animal to supplement visual travel skills or as a tool for safely
negotiating the environment for children with no available travel vision;

(C) To understand and use remaining vision and distance low vision aids; and
(D) Other concepts, techniques, and tools. [§300.34(c)(7)]

O&M services are not intended for children with disabilities other than visual impairments. If such a child
needs to learn how to safely navigate a variety of settings, that child would generally not receive O&M



http://nichcy.org/schoolage/iep/iepcontents/relatedservices#wrap



services but, rather, travel training. Travel training is included in the definition of special education and
means providing instruction to children with significant cognitive disabilities, and any other children with
disabilities who require this instruction, to enable them to develop an awareness of the environment in which
they live and learn the skills necessary to move effectively and safely from place to place [§300.39(b)(4)].

Back to top
Parent Counseling and Training

Parent counseling and training is an important related service that can help parents enhance the vital role
they play in the lives of their children. Its definition is found at §300.34(c)(8) and reads:

(8)(i) Parent counseling and training means assisting parents in understanding the special needs of their
child;

(ii) Providing parents with information about child development; and

(iii) Helping parents to acquire the necessary skills that will allow them to support the implementation of their
child’s IEP or IFSP.

The first two parts of this definition are longstanding in IDEA. The last part—regarding helping parents
acquire the necessary skills that will allow them to support the implementation of their child’s IEP or IFSP—
was added in IDEA '97 “to recognize the more active role of parents as participants in the education of their
children” (71 Fed. Reg. at 46573) and is retained in IDEA 2004. As with all related services, parent

counseling and training would only be provided to parents “if a child’s [EP team determines that it is
necessary for the child to receive FAPE” (Id.).

Back to top
Physical Therapy

IDEA defines physical therapy as “services provided by a qualified physical therapist” [§300.34(c)(9)]. These
services generally address a child’s posture, muscle strength, mobility, and organization of movement in
educational environments. Physical therapy may be provided to prevent the onset or progression of
impairment, functional limitation, disability, or changes in physical function or health resulting from injury,
disease, or other causes.

Back to top
Psychological Services

Now here comes a longish definition! IDEA defines psychological services at §300.34(c)(10) as follows:
(10) Psychological services includes—

(i) Administering psychological and educational tests, and other assessment procedures;

(i) Interpreting assessment results;

(iif) Obtaining, integrating, and interpreting information about child behavior and conditions relating to
learning;

(iv) Consulting with other staff members in planning school programs to meet the special educational needs
of children as indicated by psychological tests, interviews, direct observation, and behavioral evaluations;

(v) Planning and managing a program of psychological services, including psychological counseling for
children and parents; and

(vi) Assisting in developing positive behavioral intervention strategies.

Psychological services are delivered as a related service when necessary to help eligible children with
disabilities benefit from their special education. In some schools, these services are provided by a school
psychologist, but some services are also appropriately provided by other trained personnel, including school
social workers and counselors.
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You may notice that counseling is mentioned in the definition of this related service, and is also mentioned in
IDEA’s definition of social work services (specifically, group and individual counseling with the child and
family). In response to public comments questioning this, the Department clarified:

Including counseling in the definition of social work services in schools in §300.34(c)(14) is intended to
indicate the types of personnel who assist in this activity and is not intended either to imply that school social
workers are automatically qualified to perform counseling or to prohibit other qualified personnel from
providing counseling, consistent with State requirements. (71 Fed. Reg. at 46573-4]

Further, the definition of psychological services uses the phrase “planning and managing a program of
psychological services”—which includes “psychological counseling for children and parents.” The more
administrative nature of “planning and managing” is a telling difference in how counseling is included in the
definitions of these two related services.

IDEA’s definition of psychological services also specifically mentions positive behavioral intervention
strategies, often referred to as PBS or PBIS. Behavior is an area of great concern these days, and it's useful
to know that many of IDEA’s provisions support taking a proactive approach to addressing behavior that
interferes with a child’s learning or the learning of others. For such a child, the IEP team must consider, if
appropriate, strategies (including positive behavioral interventions, strategies, and supports) to address that
behavior [§300.324(2)(i)].

The fact that psychological services can include “assisting in developing positive behavioral intervention
strategies” does not mean that only the professionals who provide psychological services may provide such
assistance or that they are even necessarily qualified to do so. As the Department states:

There are many professionals who might also play a role in developing and delivering positive behavioral
intervention strategies. The standards for personnel who assist in developing and delivering positive
behavioral intervention strategies will vary depending on the requirements of the State. Including the
development and delivery of positive behavioral intervention strategies in the definition of psychological
services is not intended to imply that school psychologists are automatically qualified to perform these duties
or to prohibit other qualified personnel from providing these services, consistent with State requirements.
(71 Fed. Reg. at 46574)

Back to top
Recreation

We’'re to the R’s, making slow but sure progress through IDEA’s list of related services. Recreation as a
related service is defined at §300.34(c)(11) and reads:

(11) Recreation includes—

(i) Assessment of leisure function;

(ii) Therapeutic recreation services;

(iii) Recreation programs in schools and community agencies; and
(iv) Leisure education.

Recreation services generally are intended to help children with disabilities learn how to use their leisure and
recreation time constructively. Through these services, children can learn appropriate and functional
recreation and leisure skills. Recreational activities may be provided during the school day or in after-school
programs in a school or a community environment. Some school districts have made collaborative
arrangements with the local parks and recreation programs or local youth development programs to provide
recreational services.

As part of providing this related service, persons qualified to provide recreation carry out activities such as:

e assessing a child’s leisure interests and preferences, capacities, functions, skills, and needs;
e providing recreation therapeutic services and activities to develop a child’s functional skills;

e providing education in the skills, knowledge, and attitudes related to leisure involvement;
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¢ helping a child participate in recreation with assistance and/or adapted recreation equipment;

e providing training to parents and educators about the role of recreation in enhancing educational
outcomes;

¢ identifying recreation resources and facilities in the community; and

e providing recreation programs in schools and community agencies. (Mattson, 2001)

Back to top
Rehabilitation Counseling

And here is another related service that specifically mentions counseling. Rehabilitation counseling,
however, uses such key terms as employment, career, and independence, which narrows the focus of the
counseling and the purpose for which it is provided. The definition reads:

(12) Rehabilitation counseling services means services provided by qualified personnel in individual or group
sessions that focus specifically on career development, employment preparation, achieving independence,
and integration in the workplace and community of a student with a disability. The term also includes
vocational rehabilitation services provided to a student with a disability by vocational rehabilitation programs
funded under the Rehabilitation Act of 1973, as amended, 29 U.S.C. 701 et seq. [§300.34(c)(12)]

Wondering about the reference to vocational rehabilitation (VR)? VR is a nationwide federal-state program
for assisting eligible people with disabilities to define a suitable employment goal and become employed.
Each state has a central VR agency, and there are local offices in most states. VR provides medical,
therapeutic, counseling, education, training, and other services needed to prepare people with disabilities for
work. VR is an excellent place for a youth or adult with a disability to begin exploring available training and
support service options. For more information on VR programs funded under the Rehabilitation Act of 1973:

e To find your state’s VR system and connect with eligibility and services information.
Consult NICHCY’s State Resource Sheet for your state. You'll find the state’s VR agency listed under
the main category of “State Agencies,” and then beneath the heading of “State Vocational
Rehabilitation Agency.” Our State Resource Sheets are available online at:
http://www.nichcy.org/state-organization-search-by-state

e Visit TATRA, Technical Assistance on Transition and the Rehabilitation Act.
Scan down the page at the link below, until you come to State Vocational Rehabilitation Programs.
That’s where you can easily identify where to contact your state’s VR agency.
http://www.pacer.org/tatra/resources/vr.asp

Back to top
School Health Services and School Nurse Services

School health services have long been a part of IDEA’s related services definition. In IDEA 2004, the term
has been changed to school health services and school nurse services, with the following definition at
§300.34(c)(13):

(13) School health services and school nurse services means health services that are designed to enable a
child with a disability to receive FAPE as described in the child’s IEP. School nurse services are services
provided by a qualified school nurse. School health services are services that may be provided by either a
qualified school nurse or other qualified person.

Returning to an issue that was raised under Medical Services, many children with disabilities, especially
those who are medically fragile, could not attend school without the supportive services of school nurses and
other qualified people. Over the years, the extent of the health-related services that are provided in schools
has grown, as might be expected when you consider medical advances in the last decade alone. In Cedar
Rapids Community School District v. Garret F., the question of whether or not public agencies are
responsible for providing health-related supports that are complex or continuous was settled. They are, “only
to the extent that the services allow a child to benefit from special education and enable a child with a
disability to receive FAPE” (71 Fed. Reg. at 46574-5). What was previously called “school health services” in
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IDEA has been expanded to distinguish between services that are provided by a qualified nurse and those
that may be provided by other qualified individuals.

States and local school districts often have guidelines that address school health services and school nurse
services. These may include providing such health-related support as:

e special feedings;

e clean intermittent catheterization;

e suctioning;

e the management of a tracheostomy;

o administering and/or dispensing medications;
¢ planning for the safety of a child in school;

e ensuring that care is given while at school and at school functions to prevent injury (e.g., changing a
child’s position frequently to prevent pressure sores);

e chronic disease management; and

e conducting and/or promoting education and skills training for all (including the child) who serve as
caregivers in the school setting. (U.S. Department of Education, 2003)

Back to top
Social Work Services in Schools

Issues or problems at home or in the community can adversely affect a child’s performance at school, as can
a child’s attitude or behavior in school. Social work services in schools may become necessary in order to
help a child benefit from his or her educational program. They are also a familiar related service, included in
IDEA from its early days, and are currently defined at §300.34(c)(14) as follows:

(14) Social work services in schools includes—
(i) Preparing a social or developmental history on a child with a disability;
(ii) Group and individual counseling with the child and family;

(iii) Working in partnership with parents and others on those problems in a child’s living situation (home,
school, and community) that affect the child’s adjustment in school;

(iv) Mobilizing school and community resources to enable the child to learn as effectively as possible in his or
her educational program; and

(v) Assisting in developing positive behavioral intervention strategies. [§300.34(c)(14)]

Back to top
Speech-Language Pathology

Speech-language pathology services are provided by speech-language professionals and speech-language
assistants, in accordance with state regulations, to address the needs of children and youth with disabilities
affecting either speech or language. IDEA defines this related service at §300.34(c)(15) as:

(15) Speech-language pathology services includes—
(i) dentification of children with speech or language impairments;
(ii) Diagnosis and appraisal of specific speech or language impairments;

(iii) Referral for medical or other professional attention necessary for the habilitation of speech or language
impairments;
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(iv) Provision of speech and language services for the habilitation or prevention of communicative
impairments; and

(v) Counseling and guidance of parents, children, and teachers regarding speech and language
impairments.

Speech-language pathology services are longstanding related services in IDEA. They are also crucial in the
education of many children with disabilities. More than 1 million children are served under the disability
category of “speech or language impairments” alone, according to the 25th Annual Report to Congress (U.S.
Department of Education, 2003).

Back to top
Transportation

Transportation is included in an eligible child’s IEP if the IEP team determines that such a service is needed
in order for the child to benefit from his or her special education. The term has a specific meaning. IDEA
defines transportation as:

¢ travel to and from school and between schools;
e travel in and around school buildings; and

e specialized equipment (such as special or adapted buses, lifts, and ramps), if required to provide
special transportation for a child with a disability. [§300.34(c)(17)]

The last bullet isn’t just talking about a separate bus that only children with disabilities ride to school. The
Department of Education states, “It is assumed that most children with disabilities will receive the same
transportation provided to nondisabled children” (Id.), in keeping with LRE requirements. Thus,
transportation as a related services may also mean providing modifications and supports so that a child may
ride the regular school bus transporting children without disabilities. (71 Fed. Reg. at 46576).

As part of longstanding OSEP policy and numerous written policy letters, memos, and summaries, public
school districts must provide transportation to children with disabilities in two situations. These are:

o if a district provides transportation to and from school for the general student population, then it must
provide transportation for a child with a disability; and

¢ if a school district does not provide transportation for the general student population, then the issue of
transportation for children with disabilities must be decided on a case-by-case basis if the IEP Team
has determined that transportation is needed by the child and has included it on his or her IEP.

Not all children with disabilities are eligible to receive transportation as a related service. A child’s need for
transportation as a related service and the type of transportation to be provided must be discussed and
decided by the IEP team. If the team determines that the child needs this related service to benefit from her
or her special education, a statement to that effect must be included in the IEP, along with relevant details
and arrangements.

Back to top

In Conclusion

That was quite a list, wasn’t it? You no doubt now have a very good sense of how extensive, well-thought-
out, and important related services actually are for children with disabilities who need them. It's no wonder
the term so often appears with its buddy, special education.

Back to top
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Would you like to read about another component of the IEP?

If so, use the links below to jump there quickly.

Present Levels
How is the child currently doing in school? How does the disability affect his or her performance in class?
This type of information is captured in the “present levels” statement in the IEP.

Annual Goals
Once a child’s needs are identified, the IEP team works to develop appropriate goals to address those
needs. Annual goal describe what the child is expected to do or learn within a 12-month period.

Benchmarks or Short-Term Objectives

Benchmarks or short-term objectives are required only for children with disabilities who take alternate
assessments aligned to alternate achievement standards. If you're wondering what that means, this article
will tell you!

Measuring and Reporting Progress

Each child’s [EP must also contain a description of how his or her progress toward meeting the annual goals
will be measured and when it will be reported to parents. Learn more about how to write this statement in this
short article.

Special Education

The IEP must contain a statement of the special education and related services and supplementary aids and
services to be provided to the child, or on behalf of the child. This article focuses on the first element: a
statement of the special education that will be provided for the child.

Related Services (you're already here!)

To help a child with a disability benefit from special education, he or she may also need extra help in one
area or another, such as speaking or moving. This additional help is called related services. Find out all
about these critical services here.

Supplementary Aids and Services

Supplementary aids and services are intended to improve children’s access to learning and their
participation across the spectrum of academic, extracurricular, and nonacademic activities and settings. The
IEP team must determine what supplementary aids and services a child will need and specify them in the IEP.

Program Modifications for School Personnel
Also part of the IEP is identifying the program modifications or supports for school personnel that will be
provided. Read more here.




http://www.wrightslaw.com/law/caselaw/case_Cedar_Rapids_SupCt_990303.htm

http://www.nidcd.nih.gov/health/hearing/coch.asp

http://www.nidcd.nih.gov/health/statistics/hearing.asp

http://www.ed.gov/about/reports/annual/osep/index.html

http://www.ed.gov/about/reports/annual/osep/2004/index.html

http://nichcy.org/schoolage/iep/iepcontents/relatedservices#wrap

http://nichcy.org/schoolage/iep/iepcontents/present-levels/

http://nichcy.org/schoolage/iep/iepcontents/goals/

http://nichcy.org/schoolage/iep/iepcontents/benchmarks/

http://nichcy.org/schoolage/iep/iepcontents/progress/

http://nichcy.org/schoolage/iep/iepcontents/specialeducation/

http://nichcy.org/schoolage/iep/iepcontents/supplementary/

http://nichcy.org/schoolage/iep/iepcontents/modifications-personnel/



Extent of Nonparticipation

The IEP must also include an explanation of the extent, if any, to which the child will not participate with
nondisabled children in the regular class and in other school settings and activities. Read how this connects
to IDEA’s foundational principle of LRE.

Accommodations in Assessment

IDEA requires that students with disabilities take part in state or districtwide assessments. The IEP team must
decide if the student needs accommodations in testing or another type of assessment entirely. In this
component of the IEP, the team documents how the student will participate.

Service Delivery
When will the child begin to receive services? Where? How often? How long will a “session” last? Pesky
details, but important to include in the IEP!

Transition Planning
Beginning no later than a student’s 16th birthday (and younger, if appropriate), the IEP must contain
transition-related plans designed to help the student prepare for life after secondary school.

Age of Majority

Beginning at least one year before the student reaches the age of majority, the IEP must include a statement
that the student has been told about the rights (if any) that will transfer to him or her at age of majority. What
is “age of majority” and what does this statement in the IEP look like?

Back to top
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l. INTRODUCTION

Court cases involving parents who want funding or reimbursement for the cost of their child’s 24-
hour residential placement appear to be on the rise. Changing legal standards complicate the
determination of who should pay for the placement and whether a residential placement is necessary for
educational purposes. These materials will explore the evolution of residential placement cases; the
critical issues of LRE, FAPE and unilateral placement; and emerging standards and principles that courts
rely upon when deciding a student’s need for residential placement services and the responsibility for
funding it.

1. RELEVANT PROVISIONS UNDER STATUTES AND REGULATIONS

A. Relevant Provisions of the Individuals with Disabilities Education Act (IDEA) and its
Regulations
1. Definition of special education

The IDEA defines “special education” as “specially designed instruction, at no cost to parents, to
meet the unique needs of a child with a disability, including instruction conducted in the classroom, in the
home, in hospitals and institutions and in other settings....” 20 U.S.C. § 1402(29) and 34 C.F.R. §
300.39.

2. Definition of related services

The IDEA defines “related services” to include:

transportation, and such developmental, corrective, and other supportive services
(including speech-language pathology and audiology services, interpreting services,
psychological services, physical and occupational therapy, recreation, including
therapeutic recreation, social work services, school nurse services designed to enable a
child with a disability to receive a free appropriate public education as described in the
individual education program of the child, counseling services, including rehabilitation
counseling, orientation and mobility services, and medical services, (except that such
medical services shall be for diagnostic and evaluation purposes only) as may be required
to assist a child with a disability to benefit from special education, and includes the early
identification and assessment of disabling conditions in children.





20 U.S.C. 8 1402(26). The regulations add early identification and assessment of disabilities in children,
as well as school health services, school nurse services, social work services in schools, and parent
counseling and training to the list of related services. 34 C.F.R. § 300.34.

3. Children placed in or referred to Private Schools by Public Agencies

School agencies must ensure that children with disabilities in private schools and facilities are
provided special education and related services, in accordance with an IEP and at no cost to their parents,
if such children are placed in, or referred to, such schools or facilities by the State or appropriate LEA as
the means of providing FAPE. 20 U.S.C. 8§ 1415(a)(10)(B) and 34 C.F.R. 8 300.146.

The IDEA regulations specifically contain a provision regarding “residential placement”:
If placement in a public or private residential program is necessary to provide special
education and related services to a child with a disability, the program, including non-
medical care and room and board, must be at no cost to the parents of the child.

34 C.F.R. § 300.104.

4, Payment for Education of Children Enrolled in Private Schools without Consent of/Referral
by the Public Agency

The IDEA contains provisions that specifically address payment for unilateral private school
placements as follows:

This part does not require a local educational agency to pay for the cost of education,
including special education and related services, of a child with a disability at a private
school or facility if that agency made a free appropriate public education available to the
child and the parents elected to place the child in such private school or facility.

REIMBURSEMENT FOR PRIVATE SCHOOL PLACEMENT.— If the parents of a
child with a disability, who previously received special education and related services
under the authority of a public agency, enroll the child in a private elementary school or
secondary school without the consent of or referral by the public agency, a court or a
hearing officer may require the agency to reimburse the parents for the cost of that
enrollment if the court or hearing officer finds that the agency had not made a free
appropriate public education available to the child in a timely manner prior to that
enrollment.

LIMITATION ON REIMBURSEMENT.—The cost of reimbursement described [herein]
may be reduced or denied if—(aa) at the most recent IEP meeting that the parents
attended prior to removal of the child from the public school, the parents did not inform
the IEP Team that they were rejecting the placement proposed by the public agency to
provide a free appropriate public education to their child, including stating their concerns
and their intent to enroll their child in a private school at public expense; or (bb) 10
business days (including any holidays that occur on a business day) prior to the removal
of the child from the public school, the parents did not give written notice to the public
agency of the information described in item (aa); (II) if, prior to the parents’ removal of
the child from the public school, the public agency informed the parents, through the
notice requirements [of the IDEA] of its intent to evaluate the child (including a
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statement of the purpose of the evaluation that was appropriate and reasonable), but the
parents did not make the child available for such evaluation; or (I11) upon a judicial
finding of unreasonableness with respect to actions taken by the parents.

EXCEPTION.—Notwithstanding the notice requirement [above], the cost of
reimbursement—(1) shall not be reduced or denied for failure to provide such notice if—
(aa) the school prevented the parent from providing such notice; (bb) the parents had not
received notice, pursuant to [IDEA], of the notice requirement [above]; or (cc)
compliance with [the notice requirement] would likely result in physical harm to the
child; and (lI) may, in the discretion of a court or a hearing officer, not be reduced or
denied for failure to provide such notice if— (aa) the parent is illiterate or cannot write in
English; or (bb) compliance with [the notice requirement] would likely result in serious
emotional harm to the child.

20 U.S.C. § 1415(a)(10)(C). The regulations add that reimbursement for a unilateral private placement
may be obtained if the court or hearing officer finds that the agency did not make FAPE available and
that the private placement is appropriate. “A parental placement may be found to be appropriate by a
hearing officer or a court even if it does not meet the State standards that apply to education provided by
the SEA and LEAs.” 34 C.F.R. § 300.148(c).

5. Least Restrictive Environment

School districts must ensure that to the maximum extent appropriate, children with disabilities,
including children in public or private institutions or other care facilities, are educated with children who
are not disabled, and special classes, separate schooling, or other removal of children with disabilities
from the regular educational environment occurs only when the nature or severity of the disability of a
child is such that education in regular classes with the use of supplementary aids and services cannot be
achieved satisfactorily. 20 U.S.C. § 1415(a)(5).

6. Civil Actions

In any court action brought under the IDEA, the court shall receive the records of the
administrative proceedings, shall hear additional evidence at the request of a party and “basing its
decision on the preponderance of the evidence, shall grant such relief as the court determines is
appropriate.” 20 U.S.C. § 1415(1).

B. Relevant Provisions of Section 504 of the Rehabilitation Act of 1973 (Section 504)

Although Section 504 itself provides nothing relative to residential placement, the 504 regulations
do. Specifically, 34 C.F.R. § 104.33(c)(3) provides that “[i]f a public or private residential placement is
necessary to provide a free appropriate public education to a handicapped person because of his or her
handicap, the placement, including non-medical care and room and board, shall be provided at no cost to
the person or his or her parents or guardian.”

1. STATUTORY BARS TO PRIVATE/RESIDENTIAL PLACEMENT CASES

Prior Enrollment in Public School Required?

Forest Grove Sch. Dist. v. T.A., 52 IDELR 151, 129 S. Ct. 2484 (2009). The prior receipt of
special education services from the public school system is not required for parents to bring a
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lawsuit for private school tuition reimbursement. The language in the 1997 IDEA Amendments
does not serve as an absolute bar to such lawsuits. However, parents are not entitled to
reimbursement if the district makes FAPE available. Case was remanded to the district court for
further proceedings. [Note: As discussed below, the parents did not succeed in their efforts to
have the district fund residential placement].

V. THE BURLINGTON CASE — THE ORIGINAL STANDARD FOR DETERMINING
WHETHER FUNDING FOR PRIVATE/RESIDENTIAL SCHOOLING IS REQUIRED

The initial question in assessing whether a school district is responsible for funding a unilateral
private placement, including residential placement, is whether such funding is an appropriate remedy at
all under the IDEA. In 1985, the United States Supreme Court decided the case of School Comm. of the
Town of Burlington v. Department of Educ. of Massachusetts, 471 U.S. 359 (1985). In Burlington, the Court
set forth the following standard for determining whether parents are entitled to reimbursement or funding
under the IDEA for a unilateral private school placement:

In a case where a court determines that a private placement desired by the parents was
proper under the Act and that an IEP calling for placement in a public school was
inappropriate, it seems clear beyond cavil that "appropriate” relief could include a
prospective injunction directing the school officials to develop and implement at public
expense an IEP placing the child in a private school.

Thus, it was held that reimbursement or prospective private school funding is authorized under the Act where
the parents can show that the private placement is “proper” and that the school agency’s IEP is not
appropriate.

Since Burlington, hundreds of courts have been asked to resolve questions of reimbursement and
prospective funding for private school, including residential placement. In each case, the Burlington decision
has played a significant role in determining whether the parents are entitled to public funding for their
unilateral private placement.

V. BURLINGTON’S FIRST INQUIRY: WHETHER THE PRIVATE PLACEMENT IS
“PROPER” OR APPROPRIATE

As instructed in Burlington (and later in the IDEA regulations), courts should generally turn first
to the question of whether the parents’ placement of the student in their chosen residential facility/school
was “proper” in determining whether reimbursement at public expense is warranted.

A. “Proper” does not Require Full IDEA Compliance, but must Meet Student’s Needs

1. Florence County Sch. Dist. Four v. Carter, 510 U.S. 7 (1993). When a parent unilaterally
withdraws a child from public school and enrolls the child in a private school, the parent is
entitled to reimbursement if a hearing officer or court later determines that the private school
education was “otherwise proper under IDEA,” even if it did not meet each specific IDEA
requirement. IDEA requirements “cannot be read as applying to parental placements.” Fourth
Circuit’s decision is affirmed where it rejected the school district's argument that reimbursement
is never proper when the parents choose a private school that is not approved by the State or that
does not comply with all the terms of IDEA. According to the Court of Appeals, “neither the text
of the Act nor its legislative history imposes a ‘requirement that the private school be approved
by the state in parent-placement reimbursement cases’ [citation omitted]. To the contrary, the
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Court of Appeals concluded, IDEA's state-approval requirement applies only when a child is
placed in a private school by public school officials. Accordingly, ‘when a public school system
has defaulted on its obligations under the Act, a private school placement is ‘proper under the
Act’ if the education provided by the private school is 'reasonably calculated to enable the child
to receive educational benefits.™

Green v. New York City Dept. of Educ., 50 IDELR 40, 2008 WL 919609 (S.D. N.Y. 2008).
Parent did not meet the burden of proving that the private placement unilaterally chosen for her
daughter, who is SED, is appropriate. Although it was agreed that the student needed a “full-time
residential treatment program,” the parent’s unilateral choice did not specialize in meeting the
needs of students with IEPs, did not provide specially-designed instruction or programs and did
not provide the student with any clinical or psychological services to address her social and
emotional needs.

Covington v. Yuba City Unif. Sch. Dist., 56 IDELR 37, 2011 WL 489612 (E.D. Cal. 2011).
District is not required to reimburse the parents of a 13-year-old ED student with bipolar disorder
and SLD for the cost of his placement in a church-operated residential program. Although the
district denied FAPE to the student by not addressing his escalating behavior, the private program
did not address his behavioral or academic needs. Though a private unilateral placement need not
meet state-mandated certification requirements in order for the parents to obtain reimbursement,
the private placement must be appropriate for the student. Here, the religious school had no
credentialed special education teachers on staff nor staff members trained to provide behavioral
interventions; nor did it address the student’s weaknesses in math and reading. Clearly, the
school’s “religious based curriculum, which apparently included significant Bible study and
application, had nothing to do with [the student’s] special needs.”

“Proper” Requires Placement to be Necessary for Educational Purposes/Benefit

North v. District of Columbia Bd. of Educ., 551 IDELR 157 (D. D.C. 1979). While it may be
possible in some situations to ascertain and determine whether the social, emotional, medical, or
educational problems are dominant and to assign responsibility for placement and treatment to the
agency operating in the area of that problem, in this case, all of these needs are so intimately
intertwined that realistically it is not possible for the Court to perform the “Solomon-like task of
separating them.”

Kruelle v. New Castle County Sch. Dist., 552 IDELR 350, 642 F.2d 687 (3d Cir. 1981). The
analysis “must focus...on whether full-time placement may be considered necessary for
educational purposes, or whether the residential placement is in response to medical, social or
emotional problems that are segregable from the learning process.” If the needs are “inextricably
intertwined” with the learning process and a court cannot segregate a child’s medical, social or
emotional problems from the learning process, the school district must reimburse the parents for
the private residential placement. “[H]ere, consistency of programming and environment is
critical to Paul’s ability to learn, for the absence of a structured environment contributes to Paul’s
choking and vomiting which, in turn interferes fundamentally with his ability to learn.”

Clovis Unified Sch. Dist. v. California Office of Administrative Hearings, 16 IDELR 944, 903 F.2d
635 (9th Cir. 1990). Hospitalization to treat psychiatric illness is not educational and, therefore, is
not a “related service.” Medically excluded services are not only those services provided by a
physician, but also those services provided in a psychiatric hospital. Thus, the psychotherapeutic
services provided by the acute care facility, which were intended to treat the child’s current
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medical crisis, did not become related services simply because the providers were not always
licensed physicians. While the child’s hospitalization may have been necessary for her continued
mental health, such a confinement was not essential for the child to receive an educational
benefit. The district, therefore, was not obligated to fund the placement at the acute care facility.

Taylor v. Honig, 16 IDELR 1138, 910 F.2d 627 (9th Cir. 1990). Private treatment facility is
accredited as an education institution and it operates a full-time school. Thus, it is educational
and should be funded by the school district, particularly where the student's IEP called for long-
term residential treatment, but the school district had been unable to locate an available, in-state
facility.

Field v. Haddonfield Bd. of Educ., 18 IDELR 253, 769 F. Supp 1313 (D. N.J. 1991). School district
is not responsible for funding placement in drug treatment program. The drug treatment program
was designed to cure an illness and not to assist the student in deriving an benefit from his
educational program. Thus, therefore, the drug treatment program is excludable as a medical
service under the EHA, and the district is not obligated to provide such a program as a related
service.

Ash v. Lake Oswego Sch. Dist., 19 IDELR 482, 980 F.2d 585 (9th Cir. 1992). District court used
correct standard in holding that residential placement was required for an autistic child, where daily
living skills such as toileting and dressing could only be taught and reinforced for him in the
consistency of a residential setting.

Dale M. v. Board of Educ. of Bradley-Bourbonnais High Sch. Dist. No. 307, 33 IDELR 266, 237
F.3d 813 (7" Cir. 2001). The test for determining when private residential placement is required
under the IDEA is whether the services are “primarily oriented toward enabling a disabled child to
obtain an education” or whether they are “oriented more toward enabling the child to engage in
noneducational activities. The former are ‘related services’ within the meaning of the statute, the
latter are not.” Thus, the proper inquiry is whether the residential placement is “primarily
educational.” Under this inquiry, though the student has “the intelligence to perform well as a
student,” he suffers from a “lack of socialization,” and the purpose of the private treatment is keeping
him out of jail, not to educate him. Rather, the placement is simply a “jail substitute.”

Independent Sch. Dist. No. 284 v. A.C., 35 IDELR 59, 258 F.3d 769 (8" Cir. 2001). The results
of an IEE, which concluded that the student could not receive educational benefit until her
emotional and behavioral issues were resolved, are accepted. The residential placement offered
the high degree of structure and support the student needed, as her previous truancy and
disruptiveness prevented her from making progress in the district’s self-contained classroom.
There was a consensus that the student would be unable to obtain any educational benefit in a
setting other than a residential program. However, the case is remanded to the district court for
further findings of fact and for an appropriate remedy, as it is unclear whether the student
continues to reside in the district and whether the out-of-state facility suggested by her parent is
an appropriate residential placement.

Kings Local Sch. Dist. Bd. of Educ. v. Zelazny, 38 IDELR 236, 325 F.3d 724 (6™ Cir. 2003).
Parents are denied residential placement reimbursement for placement of a high-schooler with
Tourette's syndrome, Asperger's disorder and ODD because the district offered the child an
appropriate program during his freshman year. Although the student exhibited increased behavior
problems at home, they did not prevent him from succeeding at school. To assess whether a
public funding of a residential placement is appropriate, a court or administrative officer must
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determine whether the setting is necessary for educational purposes, as opposed to medical, social
or emotional problems that can be separated from the learning process. While the student’s
mother felt her son’s behavior at home was making her life “a living hell,” she indicated she was
satisfied with his school situation.

S.C. v. Deptford Township Bd. of Educ., 38 IDELR 212, 248 F.Supp.2d 368 (D. N.J. 2003).
Because the child’s maladaptive behaviors were increasing and he was regressing academically in
his day program, his parents are entitled to funding for a residential placement with appropriate
behavioral controls. The student demonstrates potential for academic advancement, but only with
full-time behavior modifications, and his behavioral problems in his current setting negatively
impact, and in some cases preclude, his ability to participate in activities that are well within his
mental and physical capabilities. Testimony indicates that without a residential placement, the
child would be “totally uncontrollable in two or three years.”

Ms. K. v. Maine Sch. Admin. Dist. No. 40, 46 IDELR 247 (D. Me. 2006). In a case seeking,
among other things, reimbursement for placement of a student in a residential wilderness camp
program, court denied parents’ request noting that “a contrary ruling under the circumstances of
this case would essentially put the Court in the position of establishing as an education policy that
children with depression stemming from family conflict must be provided an IEP having a
residential component whenever a treatment provider identifies a link between clinical depression
and the home environment and that child’s depression merely has some impact on academic
performance.” The evidence was clear that the student could receive educational benefit without
being in a residential placement.

Avjian v. Weast, 48 IDELR 61, 242 F. App’x 77 (4™ Cir. 2007) (unpublished). Where parents
signed IEP that recommended a private day school placement, the school district is not required
to fund the residential component which was needed for non-educational reasons. The student’s
IEP clearly stated that she did not require a residential placement to receive an educational
benefit. Although the district recommended a residential school when the parents expressed
interest in a residential program, the court pointed out that the IEP called for the student to be
placed in a private day school and the parents consented to the proposed placement when they
signed the IEP. Courts must constrain their review to the terms of an IEP when considering
whether a district offered FAPE. “Expanding the scope of the offer to include comments made
during the IEP process undermines the important policies served by requiring a formal written
1IEP.”

P.K. v. Bedford Cent. Sch. Dist., 50 IDELR 251, 569 F. Supp. 2d 371 (S.D.N.Y. 2008). Because
teenager can receive FAPE in district’s therapeutic program, the district had no obligation to
reimburse the parents for the child’s unilateral residential placement. Clearly, the student's
difficulties in the district’s program resulted from substance abuse rather than an inappropriate
placement. Where the parents contended that the student’s drug and alcohol problems were
“inextricably intertwined” with his emotional disturbance and, as such, the IEP team should have
offered a placement that addressed the student's emotional needs and his substance abuse issues,
such arguments are rejected. The student made significant progress in the district’s therapeutic
program during the 2004-05 school year, and the IEP team decided to continue that placement for
the 2005-06 school year. Clearly, the student's performance deteriorated after he began abusing
drugs and alcohol and “[i]t was...reasonable for the district to attribute [the student's] difficulties
during the 2005-06 school year to his substance abuse, and not to his disability or any
shortcomings of the [therapeutic] program.” Districts have no obligation to fund private
substance abuse programs and because the therapeutic program met the student's needs when he
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did not abuse drugs and alcohol, the student does not need a residential placement to receive
FAPE.

Christopher B. v. Hamamoto, 50 IDELR 195 (D. Haw. 2008). Although the Hawaii ED might
have denied FAPE to a student with an undisclosed disability, that did not require it to pay for all
of the student’s privately obtained services. Thus, $42,564 worth of hospital, pharmaceutical and
post-school year expenses will be deducted from the parents’ reimbursement request. Although
the student is entitled to a residential placement, he does not require a hospital placement.
Placement in a mental health center does not qualify as a residential placement and “[b]ecause the
[mental health center]...served as a hospital rather than a residential placement, [the parents]
cannot recover these costs from [the ED].” Moreover, medical services qualify as related services
only to the extent that they are used for diagnostic and evaluation purposes. As such, the parents
can not recover the cost of prescription medications that were part of the student’s regular
treatment.

Richardson Indep. Sch. Dist. v. Michael Z., 52 IDELR 277, 580 F.3d 286 (5" Cir. 2009). The
following test is applicable in determining whether residential placement is required: “In order for a
residential placement to be appropriate under the IDEA, the placement must be 1) essential in order
for the disabled child to receive a meaningful educational benefit; and 2) primarily oriented toward
enabling the child to obtain an education.” Unlike Kruelle, “this test does not make the
reimbursement determination contingent on a court’s ability to conduct the arguably impossible task
of segregating a child’s medical, social, emotional, and educational problems.” “IDEA, though
broad in scope, does not require school districts to bear the costs of private residential services that
are primarily aimed at treating a child’s medical difficulties or enabling the child to participate in
non-educational activities....This is made clear in IDEA’s definition of ‘related services,” which limit
reimbursable medical services to those ‘for diagnostic and evaluation purposes only.”” While the
district court did make the factual finding that residential placement was necessary for this student to
receive a meaningful educational benefit and that she could achieve no educational progress short of
residential placement, the case is remanded for the district court to make factual findings as to
whether treatment at the particular residential facility was primarily designed for, and directed to,
enabling her to receive a meaningful educational benefit.

Mary Courtney T. v. School Dist. of Philadelphia, 52 IDELR 211, 575 F.3d 235 (3d Cir. 2009).
Although emotionally disturbed teenager is entitled to services under the IDEA, her parents are not
entitled to funding for placement in a psychiatric residential facility. “Only those residential facilities
that provide special education...qualify for reimbursement under Kruelle and IDEA.” Although the
court acknowledged that some services received at the facility may have provided educational
benefit, they are not “the sort of educational services that are cognizable under Kruelle.” At the
facility, the child “received services that are not unlike programs that teach diabetic children how to
manage their blood sugar levels and diets—both sorts of programs teach children to manage their
conditions so that they can improve their own health and well being. However, because both
programs are an outgrowth of a student’s medical needs and necessarily teach the student how to
regulate his or her condition, they are neither intended nor designed to be responsive to the child’s
distinct ‘learning needs.”” Clearly, the residential program is designed to address medical, rather
than educational, conditions and the child’s admission there was necessitated, not by a need for
special education, but by a need to address her acute medical condition. The residential placement
here is also not a “related service;” rather, it is an excluded medical service. “[While the Supreme
Court stated that physician services other than those provided for diagnostic purposes are excluded, it
also specifically excluded hospital services.” Note: The court also held that the school district acted
promptly to propose services to the child (and provide her with tutoring) when notified of her
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hospitalization and her ability to be evaluated by the school district. On that basis, compensatory
education was also denied.

Ashland Sch. Dist. v. Parents of Student E.H., 53 IDELR 177, 587 F.3d 1175 (9" Cir. 2009).
Clearly, the student’s placement in residential was not necessary for FAPE/ educational purposes.
The majority of the expenses were for medical care rather than for education. In addition, the
student’s case manager testified that his parents told him that they were searching for a residential
placement because of problems at home, not at school, and evidence of psychiatric
hospitalizations further supported the lower court’s view that the residential placement was
unrelated to the student’s education. Finally, the parents waited seven months to notify the
district of the student’s residential placement, even though they were aware of their obligation to
provide the district with notice of the placement. Importantly, too, the parents did not dispute any
of the student’s IEPs until they sought reimbursement and this supports the lower court’s belief
that the parents’ challenge to the student’s IEP was not genuine. Thus, the lower court’s reversal
of tuition reimbursement is upheld.

Forest Grove Sch. Dist. v. T.A., 56 IDELR 185, 638 F.3d 1234 (9" Cir. 2011). Parents are not
entitled to reimbursement for placement in a residential facility where the evidence was clear that
the parents decided to enroll the student in the residential school after the student’s behavioral
and drug problems escalated at home. Specifically, the student’s father responded to a question
on the application to the school that “inappropriate behavior, depression, opposition, drug use,
runaway,” were the specific events that precipitated the placement. Thus, the student’s placement
was not academic or educational in nature. “This is particularly true in light of the fact that [the
student] was enrolled at [the boarding school] after several months of escalating drug abuse and
behavioral problems—and directly after he attempted to run away from home—and not during
the two-year period when ADHD and poor scholastic performance alone...were the problem.”

Linda E. v. Bristol Warren Regional Sch. Dist., 55 IDELR 218, 758 F.Supp.2d 75 (D. R.l. 2010).
Hearing officer’s award of residential placement for a 17-year-old emotionally disturbed student is
upheld. School district’s argument that the student’s difficulties were segregable from the learning
process because her behavioral problems occurred in the home is rejected. It is clear that the
student’s teacher reported behavioral issues as early as second grade and sixth-grade disciplinary
records reported incidents of rudeness, disruptive behavior and theft and that she had threatened to
harm another student. In addition, the school system’s suggestion that there was not evidence that
the residential placement was for the purpose of making educational progress is rejected, where at
least one of her treating psychiatrists wrote in a report and stated unequivocally that “if [S.E.] is to
make reasonable educational progress, [she] needs a highly structured therapeutic residential
placement.”

Shaw v. Weast, 53 IDELR 313, 364 F. App’x 47 (4" Cir. 2010) (unpublished). 20 year-old ED
student with post-traumatic stress disorder did not require residential placement in order to receive
FAPE. Rather, her parents placed her in a residential facility because they were concerned about her
safety and medication compliance. Where residential placement is necessitated by medical, social or
emotional problems that are segregable from the learning process, a district need not fund it. Clearly,
this is not a situation where the student required around-the-clock assistance with basic self-help and
social skills. While her progress slowed in the district’s special day school placement during
psychiatric episodes, she made educational progress when those issues stabilized and the school
continued to offer the services necessary to implement her IEP. “That [student’s] emotional and
mental needs required a certain level of care beyond that provide at [the district’s day school] does
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22.

not necessitate a finding that the state should fund that extra care when it can adequately address her
educational needs separately.”

Jefferson County Sch. Dist. R-1, 57 IDELR 13, 2011 WL 2565513 (D. Colo. 2011). Although
the 10™ Circuit has not adopted a test for determining when residential placement is appropriate,
this ED student’s placement in a 24-hour educational program was appropriate under all other
circuit standards. Clearly, the student’s mental health is intertwined with her educational success,
which satisfied the “educationally necessary” test set forth by the 3™ 4™ 6™ and D.C. Circuit
Courts of Appeal. In addition, testimony reflected that the treatment of the student’s psychiatric
condition was not “quite apart” from her educational needs, which is the test that the 9" Circuit
uses. Further, the services provided in the residential program were “primarily oriented” toward
allowing the student to receive an education, as required by the 5" and 7" Circuits. “[The
residential center] is an educational institution accredited by the State of Idaho, staffed by state-
accredited teachers, in which [the student] is working towards her high school diploma.” While
the parents may not recover for the cost of any services that were provided by a licensed
physician (because they were not “related services”), they can recover the remaining costs of the
placement.

C.T. v. Croton-Harmon Union Free Sch. Dist., 57 IDELR 37 (S.D. N.Y. 2011). Where school
district’s proposed IEP offered a structured school day with support services, including the
addition of small group learning labs, one-on-one counseling and weekly group meetings with a
consultant teacher, it was reasonably calculated to confer educational benefit to the student.
While this 12-grader with anxiety, depression and substance abuse problems had a history of
behavioral difficulties, the evidence reflected that he passed all of his classes and received
passing scores on five Regents exams. In addition, he made significant progress in the
therapeutic residential program he attended during his 11" grade year. Thus, the student can
return to his public high school’s program and a residential placement is not appropriate. Though
the parents are concerned that his substance abuse problems may resurface if he leaves the
residential program, substance abuse is not a proper reason for residential placement under the
IDEA.

Residential Placement not “Proper” if it is not the Least Restrictive Environment (LRE)

Lenn v. Portland Sch. Comm., 20 IDELR 342, 998 F.2d 1083 (1st Cir. 1993). The IDEA's
preference for mainstreaming means that a student who would make educational progress in a day
school program is not entitled to a residential placement, even if it would more nearly enable the
student to reach his/her full potential.

Doe v. Tullahoma City Schs., 20 IDELR 617, 9 F.3d 455 (6th Cir. 1993). Parental request for out-
of-state private school reimbursement is denied because the district's proposed IEP constitutes a good
faith effort to provide an educational environment in a less restrictive public school placement.

Board of Educ. of Arlington Heights Sch. Dist. No. 25 v. lllinois State Bd. of Educ., 35 IDELR 6
(N.D. Ill. 2001). Student who was diagnosed as ED could have better resolved her problems by
being close to her family rather than in an out-of-state residential placement. In addition, the
private school did not individualize its program to students’ needs and it did not allow students
any contact with their nondisabled peers. While the district’s initial IEP was inappropriate, the
parent was aware that the IEP team intended to revise the document before the beginning of the
school year. Thus, she should have given the district a chance to prove the adequacy of its
program before removing the student to the residential school. The district’s amended IEP
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appeared to be responsive to the student’s needs and was much less restrictive than the private
placement.

Corey H. v. Cape Henlopen Sch. Dist., 40 IDELR 37, 286 F.Supp.2d 380 (D. Del. 2003). The
parents’ preferred 24-hour residential school is not the LRE for the student because it is hours
away from his home and does not include nondisabled students. The district developed an
appropriate IEP within a reasonable time.

Corpus Christi Indep. Sch. Dist. v. Christopher N., 45 IDELR 221 (S.D. Tex. 2006). A district
that attempted to address a high school junior's escalating academic difficulties that resulted from
his multiple disabilities by adding components to his IEP, such as a more restrictive class setting,
a one-to-one aide and counseling acted appropriately, a federal District Court decided. It
concluded that an IHO should not have awarded his parents reimbursement for their costs of
placing him in a residential treatment center. The court found the district's untested intermediate
proposals were the LRE for the student to obtain an appropriate education. And, the residential
placement was not appropriate. While the student was making progress in the district's high
school, the evidence showed he had experienced limited to marginal academic progress while
residentially placed. The court reversed the IHO's order for the district to reimburse the parents
their costs in unilaterally placing him in a residential treatment center. Taking the "drastic step"
of placing him in involuntary residential treatment was inappropriate.

J.E.B. v. Indep. Sch. Dist. No. 720, 48 IDELR 2 (D. Minn. 2007). Residential placement is not
proper where district complied with the IDEA by placing a 13-year-old student with an emotional
disturbance in a public school program that emphasized both academic instruction and behavior
management. The district's program allowed the student to receive a meaningful educational
benefit and residential placements should be regarded as a last resort. “When a student makes
educational progress in a day program, removal from the home and placement in a residential
facility is neither necessary nor appropriate.” The student made varying degrees of progress on
each of his academic goals, for example, by scoring an average of 93 percent on his spelling tests,
which was a significant change from his previous refusal to work on spelling at all. More
importantly, the student's behavior improved during his 15 months in the district program.

C.B. v. Special Sch. Dist. No. 1, 56 IDELR 187, 636 F.3d 981 (8" Cir. 2011). That the private
school for LD students in which the parents placed the student was not the LRE for him was not a
sufficient reason to find that the placement was not “proper” for purposes of reimbursement under
the IDEA. Where the parents were able to show that the district did not provide FAPE and the
private school placement was appropriate, that was sufficient. “[T]he mainstreaming preference
of the IDEA does not make [the private school in question] an inappropriate private placement
under the circumstances.” The LRE provision of IDEA is more aspirational than mandatory,
particularly where the student made significant progress there. Thus, this court joins the Third
and Sixth Circuits in concluding that a private placement need not satisfy the LRE requirement to
be “proper” under the Act.

S.H. v. New York City Dept. of Educ., 56 IDELR 68 (S.D. N.Y. 2011). Parents’ request for
reimbursement for the cost of placement of student with ADHD at a residential school strictly for
LD students is rejected. The hearing officer’s decision that residential placement is unnecessary
and overly restrictive is correct, as the record does not demonstrate that the student needs a six-to-
one teacher-student ratio or a setting limited solely to LD students in order to obtain educational
benefits. There was substantial evidence that the student had progressed significantly since 2006
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and, by 2008, was performing average and better in all classes, as his behavior no longer impeded
his learning.

VI. BURLINGTON’S SECOND INQUIRY: WHETHER THE SCHOOL DISTRICT’S
IEP/PROGRAM IS APPROPRIATE

In Board of Educ. of the Hendrick Hudson Central Sch. Dist. v. Rowley, 458 U.S. 176 (1982), the
U.S. Supreme Court set forth the standard for determining the appropriateness of an IEP and whether
FAPE was made available by using the following two-pronged test:

First, has the State complied with the procedures set forth in the Act? And second, is the
individualized educational program developed through the Act’s procedures reasonably
calculated to enable the child to receive educational benefits?

458 U.S. at 207. The Rowley Court also made it clear that, in providing FAPE, states must provide a
“basic floor of opportunity” to disabled students, not a “potential-maximizing education” and that states

must “confer some educational benefit upon the handicapped child.” 458 U.S. at 197-200.

A. Recent Challenges to the Rowley Standard

Recently, several courts have faced arguments challenging the Rowley “some educational benefit”
standard based upon the theory that post-Rowley amendments to the IDEA somehow changed the
standard for the provision of FAPE. Thus far, the courts have rejected the notion that Congress meant to
change the Rowley standard, including courts faced with requests for funding for residential placements.

1. Leighty v. Laurel Sch. Dist., 46 IDELR 214 (W.D. Pa. 2006). Parents’ contention that the No
Child Left Behind Act changed the way that cases brought under the IDEA should be analyzed is
rejected. The FAPE determination under IDEA does not depend on how well a particular student
performs on standardized tests administered by a participating State. NCLB contains no specific
language that purports to alter the IDEA’s FAPE and IEP requirements.

2. School Bd. of Lee County v. M.M., 47 IDELR 220, 2007 WL 983274 (M.D. Fla. 2007). Parent’s
argument that language in the Florida Constitution referencing “high quality education” elevates
the substantive standard for FAPE in Florida is rejected. Given the well-established nature of the
federal standard, an intent to impose an enhanced requirement for IDEA purposes would have
been more clearly stated. In addition, the existence of a gifted child program in Florida and the
provisions of NCLB do not establish a higher state standard that would require that a child’s
potential be maximized.

3. Lessard v. Wilton-Lyndeborough Cooperative Sch. Dist., 49 IDELR 180, 518 F.3d 18 (1* Cir.
2008). The parents’ assertion that the 1997 IDEA raised the bar for the provision of IEP
transition services and directs that those services must result in actual and substantial progress
toward integrating disabled children into society is rejected. The Court refused to defenestrate
the Rowley standard for FAPE.

4, Mr. and Mrs. C. v. Maine Sch. Admin. Dist. No. 6, 49 IDELR 281, 538 F.Supp.2d 298 (D. Me.
2008). The parents’ argument that the 2004 IDEA amendments increased the substantive goals
for the education of disabled students (namely in the field of outcome-oriented academic and
transition services) so that the goals now go beyond simply opening the door to public education
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is rejected. Given the ubiquity of Rowley in the context of IDEA proceedings, one would expect
Congress (or the Department of Education) to speak clearly if the intent were to supersede it.

J.L. v. Mercer Island Sch. Dist., 52 IDELR 241 (9™ Cir. 2009). In a case seeking residential
placement at the Landmark School in Massachusetts, the argument that Congress sought to
supersede Rowley or otherwise change the FAPE standard via the 1997 IDEA Amendments is
rejected. Had Congress sought to change the FAPE standard—*“a standard that courts have
followed vis-a-vis Rowley since 1982—it would have expressed a clear intent to do so.” Thus,
the proper standard to determine whether a disabled child has received a FAPE is the
“educational benefit” standard set forth in Rowley. On remand, the district court must review the
ALJ’s determination that the District provided a FAPE as required by Rowley.

Rowley’s First Prong: Procedural Compliance

G.D. v. Westmoreland, 930 F.2d 942 (1st Cir. 1991). Bringing a draft IEP to a meeting is not a
procedural violation where it was clear that it was only a draft for discussion purposes. In addition,
there is no need to consider the residential option on the continuum when the school district has
offered an appropriate less restrictive day program.

Seattle Sch. Dist. No. 1 v. B.S., 24 IDELR 168, 82 F.3d 1492 (9" Cir. 1996). Where school
district’s evaluation of a student with emotional and behavior disabilities was inappropriate
because the evaluation team did not include anyone familiar with the student’s disorders, and
where school personnel failed to consider the recommendations of several of the student’s doctors
that a residential placement was appropriate, parent is entitled to reimbursement for placement in
a residential program. The district’s argument that it should not have to pay for the residential
program because it is “medical” in nature is rejected, because the program is an accredited
educational institution.

Knable v. Bexley City Sch. Dist., 34 IDELR 1, 238 F.3d 755 (6" Cir. 2001). Parents are entitled
to reimbursement for residential placement costs for student with ADHD due to school district’s
failure to convene an IEP meeting within the time mandated by the IDEA and prior to the
beginning of the school year. This seriously infringed on the parents’ ability to participate in
their child’s IEP process. Even where the parents fail to cooperate with school officials, the
district must adhere to timeline requirements.

Brandon H. v. Kennewick Sch. Dist. No. 17, 34 IDELR 145, 82 F.Supp.2d 1174 (D. Wash.
2001). Although the district violated state law by failing to properly sign and distribute the
student’s summary evaluation analysis, its procedural mistakes did not deny the student FAPE
and did not support a private residential placement at public expense. The district’s IEP properly
addresses the student’s social, emotional and vocational needs. Thus, residential placement is not
warranted for the student. In addition, the parents were not so opposed to the proposed IEP as to
create so much hostility that it would undermine the IEP’s value to the student.

Lakin v. Birmingham Pub. Schs., 39 IDELR 152, 70 F. App’x 295 (6" Cir. 2003). Parents are
entitled to partial reimbursement for the cost of an out-of-state residential educational facility for
the period of time there was no appropriate IEP in place and where the district failed to timely
provide the parents of notice of their procedural safeguards, as well as the failure to comply with
IDEA’s child find requirements. However, once the district presented an appropriate 1EP, the
unilateral placement was no longer justifiable. Although the court is concerned that the student's
treating physician was excluded from the IEP conference, especially because it was he who
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recommended the residential placement, the trial court's finding that the IEP was appropriate and
provided FAPE is upheld. “We cannot say under these circumstances that the omission of [the
doctor] from the “IEP team’ or from the IEP conference was fatal to the adequacy of the plan,
especially in light of the educational experts who were involved.”

New Paltz Cent. Sch. Dist. v. St. Pierre, 40 IDELR 211, 307 F.Supp.2d 394 (N.D. N.Y. 2004).
High-schooler suffers from ED, has a disability and the district denied him FAPE. Thus, the
district must reimburse the student’s parent for tuition, room, board and laptop computer
expenses incurred at the private school for the 1999-2000 and 2000-01 school years. The
evidence is clear that the student was very successful academically until his parents’ divorce,
when his grades began to suffer and he began acting out and using drugs. Because the district
failed to refer the student for an evaluation once his parent informed it of the difficulties he was
experiencing and the school psychologist and principal both recommended that the parent place
the student at the private school, the court determined that the district denied the student FAPE.
Further, by failing to conduct an observation of the student in the residential school and to
conduct a psychiatric evaluation or a functional behavioral assessment, the district failed to
conform to the state education regulations.

Bend-Lapine Sch. Dist. v. K.H., 43 IDELR 191 (D. Or. 2005), aff’d in unpublished opinion, 48
IDELR 33, 234 F. App’x 508 (9" Cir. 2007). District must reimburse the parents for private
residential placement costs, as statements included in the IEP were insufficient to determine an
accurate baseline of the behaviors affected by the student’s disability, failed to adequately state
measurable goals and lacked sufficient specificity to determine what supplementary aids might be
required to implement the IEP. In addition, the student's placement was decided before the IEP
was completed and was drafted to support the decision. The residential school is run by qualified
personnel, is fully accredited and has a full curriculum in place, offering a small class size, highly
structured environment and the assistance of a clinical program to assist the student in meeting
her behavioral goals.

Hjortness v. Neenah Joint Sch. Dist., 48 IDELR 119, 498 F.3d 655 (7" Cir. 2007), opinion
amended, 107 LRP 65900 (7™ Cir. 2007). Although the IEP Team discussed only one out of the
four IEP goals with the parents, there was no loss of educational opportunity that resulted in a
denial of FAPE to the student. At several times during IEP conferences, the Team attempted to
set specific goals and objectives, but the parents insisted that the issue on the table was whether
the school district would fund a private residential placement. In addition, the school district did
not predetermine placement, as the IDEA requires the school district to assume public placement
and the school district did not need to consider private placement once it determined that public
placement was appropriate.

Virginia S. and Milton M. v. Dept. of Educ., State of Hawaii, 47 IDELR 42, 2007 WL 80814 (D.
Haw. 2007). Proposed IEP contained measurable goals and objectives. They were specific,
capable of measurement, and directly related to the student’s areas of weakness identified in the
PLEP. Though the student’s Transition Plan was not individualized, this procedural error was
harmless, as student was entering 10" grade and would receive assistance with the college
planning process and opportunities to explore career options. Thus, there was no loss of
educational opportunity shown. Finally, the district did not predetermine placement, as it
considered the residential placement requested by the parents. That a draft IEP was given to the
parents before the meeting, especially when they requested a draft, did not prove that student’s
placement was “predetermined” before the IEP was completed.
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A.K. v. Alexandria City Sch. Bd., 50 IDELR 13, 544 F.Supp.2d 487 (E.D. Va. 2008). On remand
from the 4™ Circuit and with the directive that the school district had violated FAPE by not
identifying a specific private residential school in the IEP, the parents’ choice was an appropriate
placement. Thus, parents are entitled to reimbursement for the cost of the private school for the
periods of time that the IEP did not designate the particular private school for the student.

Board of Educ. of the New Hartford Cent. Sch. Dist., 52 IDELR 95 (N.D. N.Y. 2009). The
absence of a regular education teacher at the IEP Team meeting did not render the IEP inadequate
because at least one parent and their attorney were present at every meeting and the evidence is
clear that the only IEP proposal the parents would have accepted was placement at a private
residential school.

J.L.v. Mercer Island Sch. Dist., supra. Although case is remanded for district court to address
the issue of substantive compliance with the IDEA, the procedural issues are not remanded
because the district court’s analysis did not turn on any disputed legal standards. There is no
evidence supporting the district court’s finding that there was a predetermination of placement at
a “pre-meeting meeting.” In addition, the parents actively participated in the IEP formulation
process and the district changed various aspects of the program based on the recommendations of
the parents and their expert. Nor did the district commit a procedural violation by not specifying
teaching methodologies in the IEP or specifying the minutes of instruction to be devoted to each
of K.L.’s services in her IEPs.

C.H. v. Cape Henlopen Sch. Dist., 54 IDELR 212, 606 F.3d 59 (3d Cir. 2010). Although the
school district did not have an IEP in place at the beginning of the 2006-07 school year for an LD
student, the procedural violation was harmless and did not amount to a denial of FAPE because it
did not impede the student’s right to FAPE nor did it impede his parents’ right to participate in
the IEP process. Rather than attending school that year, the parents placed the student in a
residential school for LD students. While the district’s failure to have an IEP in place by the
beginning of the year is not condoned, a denial of FAPE did not occur and the parents can not
show any substantive harm as a result of the violation. Importantly, the parents did not cooperate
over the summer and declined to attend IEP meetings because of their travel schedule. In
addition, they did not provide the district with notice of their intent to place the student in a
residential school. Therefore, tuition reimbursement for the residential placement could also have
been denied based upon equitable grounds.

Rowley’s Second Prong: Substantive/Content Compliance

Tucson Unif. Sch. Dist. v. Murray, 33 IDELR 239 (D. Ariz. 2000). A 15-year-old deaf student
also classified as LD and ED (and ADHD) needs to be placed at a residential treatment center
with an ASL environment, since compelling evidence demonstrates that his 1998-99 IEP can not
be properly implemented in the State's designated school for the deaf. The student has made no
more than minimal educational progress in the State’s school for the deaf and has failed to make
progress in academic subjects, communication skills, social skills, counseling and behavioral
goals. He has the potential to learn if he receives the services that his needs require, including
attention in an “intensive, comprehensive and therapeutic approach” that further offers him “the
possibility that he will later be able to successfully reintegrate into his community.” The
residential placement is required in order for the student to access the learning environment and
receive FAPE.
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A.S. v. Board of Educ. of the Town of West Hartford, 35 IDELR 179 (D. Conn. 2001), aff’d in
unpublished opinion, 37 IDELR 246, 47 F. App’x 615 (2d Cir. 2002). Appropriateness of non-
special education, all male, college preparatory boarding school need not be addressed where the
proposed IEP, which offered the student services at a district high school, was consistent with the
IDEA’s LRE requirement. The parents’ argument that placing their son in public school was
inappropriate because, with the freedom available to him, he would self-medicate, not do his
homework and not progress academically is rejected. This is particularly the case where the
student's public school classes would have been small enough to permit individualized
instruction. Additionally, the student would have been taught by certified special education
teachers and supported by home tutoring and weekly individual counseling.

Lamoine Sch. Comm. v. Ms. Z, 42 IDELR 172, 353 F.Supp.2d 18 (D. Me. 2005). The district
failed to provide FAPE to a student diagnosed with reading, writing, language and math learning
disabilities, as well as emotional difficulties, because its IEP did not address his attendance
problem and did not provide for him to receive academic services or behavioral and emotional
supports. Accordingly, the parents are entitled to reimbursement for their unilateral placement of
the student at residential facilities. The student’s emotional difficulties frequently made him
tardy to class and often prevented him from attending school altogether and, although the district
was aware of the student’s tardiness and attendance issues, it did not make an attempt to remedy
or improve them. While the district could not be expected to rouse the student from bed or escort
him to school on time, it also could not have provided him with FAPE in his absence.

J.A. v. Mountain Lakes Bd. of Educ., 46 IDELR 164 (D. N.J. 2006) (unpublished decision).
Parents of high school student with mild LD were not entitled to reimbursement for the cost of
unilaterally placing their child at the Forman School, a residential preparatory school in
Litchfield, Connecticut. The evidence was uncontroverted that the student made substantial
progress in each of his public school classes and was functioning in conformity with the grades he
was given—all A’s and B’s. There was no evidence to support the parents’ contention that his
grades were inflated.

Corpus Christi Indep. Sch. Dist. v. Christopher N., 2006 WL 870739, 45 IDELR 221 (S.D. Tex.
2006). Parents’ request for funding for residential placement is rejected where school district’s
proposed program was the LRE and offered FAPE. Factors indicating that IEP is appropriate
were met: 1) the program is individualized based on student’s assessment and performance; 2)
program is administered in the LRE; 3) services are provided in a coordinated and collaborative
manner by the key “stakeholders”; and 4) positive academic and non-academic benefits are
demonstrated.

Roxanne J. v. Nevada County Human Services Agency, 46 IDELR 280 (E.D. Cal. 2006).
Hearing Officer’s decision is upheld to award the cost of student’s therapy sessions with a private
provider, because the district did not provide the counseling services identified in the student’s
IEP. However, the failure to provide these services was not sufficient reason to award the cost of
a residential placement in Utah because none of the numerous experts consulted by the parents
deemed a residential placement to be necessary and, importantly, the testimony established that
the student made significant gains in the district’s program prior to being placed in the residential
program.

San Rafael Elem. Sch. Dist. v. California Special Educ. Hearing Office, 47 IDELR 259, 482
F.Supp.2d 1152 (N.D. Cal. 2007). Parents of a 13-year-old student with autism who exhibited
significant behavioral problems away from school failed to prove that their son required a
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10.

residential placement in order to receive FAPE. The school district offered the student a
meaningful educational benefit when it proposed placing him in a private school for children with
behavioral problems, and the IDEA does not require districts to address all of a student's
emotional or behavioral problems, regardless of where and when they arise. “The district is not
required to ensure that a student takes behavioral skills learned at school into the home.” Rather,
“[t]he district is only required to ensure that a student's IEP is ‘reasonably calculated to provide
educational benefits.”” Although the student frequently exhibits defiant and noncompliant
behavior at home and in community settings, the student’s behavior at school is “much more
controlled.” Moreover, the student satisfied nine out of twelve of his [EP goals. Because the
district has no duty to ensure that the student’s classroom behavior carries over to other settings,
the ALJ’s ruling in favor of residential placement is reversed.

A.S. v. Madison Metropolitan Sch. Dist., 47 IDELR 304, 477 F.Supp.2d 969 (W.D. Wis. 2007).
District is not required to reimburse the parents of an 18-year-old autistic student for placement in
a residential facility, where the district’s proposed IEP could be implemented in a public school.
The parents’ claim that the district predetermined the student’s placement in a public high school
is rejected where the IEP team spoke with staff at the student’s previous school, considered
reports from independent evaluations and conducted its own assessments before it decided on the
student’s placement. In addition, there was no evidence that the student required a residential
placement in order to receive an educational benefit, as there was no connection between the
student’s aggressive behavior in the home and the services he received at school. “The [TIEP team]
concluded that the primary reason for the [residential] placement was the parents’ previous
difficulty in managing his behavior at home.” Because there is no evidence that the student’s
behavioral problems in the home are educationally related, the parents have not established a
need for residential placement.

Sitka Sch. Dist. v. Parents of C.I.R., 47 IDELR 194 (Alaska Super. Ct. 2007). District is required
to pay for the residential placement of an epileptic high schooler in an out-of-state boarding
school for children with language-learning disabilities. The district’s reliance on the student’s
alleged academic progress is rejected, and the district’s failure to develop an IEP that met the
student’s educational needs and its apparent inability to do so amounts to a denial of FAPE.
Evidence that the student passed all of her academic classes in the second semester in her
sophomore year did not invalidate the hearing officer’s conclusion that the district denied FAPE,
as the student continued to struggle to adapt to school, which overshadowed her limited
educational progress. The student’s grades were not an accurate measure of her performance,
because her teachers often modified or excused assignments to accommodate her disability.
Moreover, she had difficulty managing her part-time schedule, which consisted of three academic
classes and, at one time, she was failing English. In addition, she continued to experience
significant stress during the semester, which was unlikely to lessen. “The district’s assertion that
[the student] was passing from grade to grade was questionable in light of testimony that
graduating on time would require a more demanding schedule than [the student] had managed
since the beginning of high school.” The district did not provide the small classes or one-to-one
instruction that the student’s evaluators recommended and because the private program offers the
student small, therapeutic classes and around-the-clock assistance, it is appropriate.

M.H. v. Monroe-Woodbury Cent. Sch. Dist., 51 IDELR 91, 296 F. App’x 126 (2d Cir. 2008)
(unpublished), cert. denied, 129 S. Ct. 1584 (2009). Therapeutic day placement proposed by the
district is appropriate. As a general rule, a residential placement is not required under the IDEA
unless there is objective evidence that the student is regressing in a day program. The student in
this case made progress in the therapeutic day program. “Not only do her grades reflect that she
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14.

was achieving academically, but reports from certified counselors demonstrate that she was
making improvements in her social and emotional problems as well.” Though the Parents are
“understandably worried” about the stability of their daughter's mental health and whether
relapses into past emotional difficulties will upset her education in the future, no testimony by
certified experts supported their fears.

Thompson R2-J Sch. Dist. v. Luke P., 50 IDELR 212, 540 F.3d 1143 (10th Cir. 2008), cert.
denied, 129 S. Ct. 1356 (2009). As a general rule, generalization of skills across settings is not
necessary to establish educational benefit under the IDEA. As long as the student is making
some progress in the classroom, the school district does not need to ensure that the autistic
student is able to apply his newly learned skills outside of school. Although the autistic student
may have exhibited severe behavioral problems outside of the classroom environment, that does
not require the district to pay for the student’s residential placement. The parents’ reliance on
IDEA language regarding the obligation to provide transition services that focus on
“improving...independent living or community participation” is misplaced and “[n]o educational
value or goal, including generalization, carries special weight under IDEA.” “The fact that...the
student made some educational progress and had an IEP reasonably calculated to ensure that
progress continued is sufficient to indicate compliance, not defiance, of the Act.” [Note: See
also, Gonzalez v. Puerto Rico Dept. of Educ., 34 IDELR 291, 254 F3d 350 (1* Cir. 2001);
Devine v. Indian River Co. Sch. Bd., 34 IDELR 203, 249 F.3d 1289 (11th Cir. 2001); and JSK v.
Hendry County Sch. Bd., 18 IDELR 143, 941 F.2d 1563 (11th Cir. 1991)].

Ashland Sch. Dist. v. Parents of Student R.J., 53 IDELR 176, 588 F.3d 1004 (9" Cir. 2009).
Parent is not entitled to funding for residential placement, as the high school student with ADHD
did not need a residential placement to receive FAPE and it was not educationally necessary.
Rather, the student did not engage in disruptive behavior in class and she was well-regarding by
her teachers and able to learn in the general education environment. “Although [student’s]
teachers reported that she had difficulty turning in assignments on time, the record shows that she
earned good grades when she managed to complete her work.” Clearly, the parents enrolled her
in a residential facility because of “risky” and “defiant” behaviors at home, including sneaking
out of the house at night to visit with friends and having a relationship with a school custodian.

Z.D. v. Niskayuna Cent. Sch. Dist., 52 IDELR 250 (N.D. N.Y. 2009). Parent is not entitled to
reimbursement for unilateral residential placement because the student made progress academically
in the public school program and was able to answer questions and participate in classroom
discussions despite his attentional difficulties. Specifically, “[the student] received the same material
content and was graded using the same standards as regular education students and, in November
2004, received grades in the B to C range with positive comments.” In addition, progress reports
evidenced social interaction with his peers and independent use of his locker. Further, his reliance on
his one-to-one aide decreased to the point that he was able to work cooperatively in groups. The
parent’s experts advocating for therapeutic placement focused only upon the benefits of the
residential program.

J.L. v. Howell R-3 Sch. Dist., 54 IDELR 5 (E.D. Mo. 2010). When student with ADHD and history
of psychiatric issues was withdrawn from public school and placed by his parents in a residential
facility, he was making progress. Because the district’s program offered the student FAPE, there is
no basis for reimbursement, even if the residential facility was considered a better fit or improved the
student’s interaction with his parents and his grades. Here, each of the student’s IEPs appropriately
addressed his changing academic needs, including his reading difficulties. In addition, the student’s
grades and credits earned demonstrated that he was progressing adequately in public school. His
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A

emotional needs were addressed as well, as his teachers testified that he was no longer having
significant behavioral problems at school and that his behavior was not impeding his ability to learn.
Finally, the mother’s statement in the residential facility’s questionnaire that the student’s tantrums
occurred only at home worked against her.

Rodrigues v. Fort Lee Bd. of Educ., 56 IDELR 48, 2011 WL 486151 (D. N.J. 2011). Parents’
request for three years of compensatory education via placement in a residential facility is denied,
where the district created and implemented an adequate transition plan for student with C.P. While
the Third Circuit Court of Appeals has not yet defined what amount of transition planning is required
in an IEP, a transition plan is substantively adequate if it includes a discussion of transition services
under the IDEA. In this case, the transition plan included assessments and goals related to training,
education, employment, independent living skills, and the transition services needed to reach those
goals. The plan included information that was specific to the student and addressed her individual
needs and goals, including her desire to attend college. Further, the district implemented the plan by
providing information about local agencies, including a community college and an independent
living program that could assist the student in transitioning. The district also created a social skills
class for her and a small group of peers to help improve her interpersonal skills and “street smarts.”
Finally, all versions of her senior IEP included a “senior year checklist” of what students needed to
do in order to facilitate a smooth transition to post-school life.

MISCELLENEOUS CASES/ISSUES

“QOpportunity to Try” Cases

Often, courts will deny parents funding for residential placement where the parents have not

given the school district an “opportunity to try” to educate and implement an IEP for a child with a
disability. In such cases, the courts have ruled that the equities require them to deny reimbursement or
prospective funding for a unilateral residential placement.

1.

Amanda S. v. Green Bay Area Sch. Dist., 33 IDELR 209, 132 F. Supp. 718 (E.D. Wis. 2000).
Parents are not entitled to reimbursement for either of the student’s two stays in the residential
facility, as the parents’ failure to cooperate with the district was ultimately the factor that led to
the student's first stay in the residential facility. The district regularly communicated with the
parents about the student’s problems and recommended that the parents consent to an evaluation
of the student. Reimbursement for the second of the student’s residential placements is denied
because the [EP provided by the district upon the student’s return to school was appropriate. The
parents did not complain about the district’s program or placement and never asked the district to
revise the student’s IEP.

T.F. v. Special Sch. Dist. of St. Louis County, 45 IDELR 237, 449 F.3d 816 (8" Cir. 2006).
Student with disabling diagnoses, including PDD, ODD, OCD and ADHD, is not entitled to
residential placement reimbursement. Where parents rejected the proposed IEP on the basis that
only a full-time residential placement would provide FAPE, the school district should have had
the opportunity, and to an extent the duty, to try its proposed less restrictive alternatives before
recommending a residential placement.

C.G. v. Five Town Community Sch. Dist., 49 IDELR 93, 513 F.3d 279 (1* Cir. 2008). Where the
parents made a unilateral choice to abandon the collaborative IEP process without allowing the
process to run its course and for the school district to finalize a proposed IEP, they are precluded
from obtaining reimbursement for the costs of the Chamberlain School placement. The district
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was continuing its efforts to develop an IEP when the parents filed their due process complaint.
In addition, the IEP team was continuing to work with an independent evaluator to develop a
crisis plan and other positive behavioral supports for the student.

4, M.V. v. Shenendehowa Cent. Sch. Dist., 49 IDELR 98 (N.D. N.Y. 2008). Because the district
conceded that it failed to offer FAPE, the parent only needs to show that the private placement
was appropriate and that she conducted herself properly during the IEP process. While the parent
failed to attend an interview at one of the district’s proposed placements, the parent did not
receive notice of it until after she had enrolled her son in the residential facility. The equities
weigh in favor of reimbursement.

B. Responsibility if Residential Facility Closes

Alston v. District of Columbia, 46 IDELR 43, 49 F.Supp.2d 86 (D. D.C. 2006). The IDEA’s stay-put
provision operates as an automatic injunction. Thus, when residential program in which student was
placed via an IEP was closed, the school district was required to find a suitable alternative when the
parent invoked the Act’s stay-put provision.

C. Transfer Student with a Residential IEP

L.G. v. School Bd. of Palm Beach County, 47 IDELR 64, 512 F.Supp.2d 1240 (S.D. Fla. 2007), aff’d in
an unpublished opinion, 48 IDELR 271, 2007 WL 3002331 (11" Cir. 2007). The district did not violate
the IDEA when it offered to place an 8-year-old transfer student with a serious emotional disturbance in a
therapeutic day school rather than a residential program as recommended in his New York IEP. The
residential placement was intended to address the student's violent behavior at home, and not his behavior
at school. The goal of the IEP team is to provide the student with an educational benefit through the least
restrictive means and “[s]ince placement in a residential facility is more restrictive than placement at a
therapeutic day school and since the number and variety of services at [the school] was greater than those
offered in New York, [the district] was required to first attempt to implement the IEP without the
residential placement.” It is also important that the student made progress in his day program in New
York, and that the educational component of the student’s IEP did not change when his parents rejected
the district’s proposal and placed him in a residential facility. Because the district could have
implemented the student’s IEP in the therapeutic day school, the parents are not entitled to reimbursement
for the residential placement. As the ALJ determined, although a residential placement may have been
the least restrictive environment in New York, it was not in Florida. [Note: The Eleventh Circuit re-
emphasized its prior rulings that the standard for appropriate education is whether the student is making
“measurable and adequate gains in the classroom,” not whether the child’s progress in a school setting
carried over to the home setting].

D. Students Placed in Residential Facility by another Agency

1. Rieman v. Waynesville R-VI Sch. Dist., 36 IDELR 265 (W.D. Mo. 2002). There is no basis
under IDEA to require the district or SEA to fund the residential placement of a student with
behavior disorder, OHI, ADHD, ODD/OCD and depression. He was placed in the private
psychiatric treatment center by a family court for non-educational reasons and the parents were
required to fund $590.00 ordered by the family court. The district’s provision of and funding of
the educational services at the facility was appropriate and nothing more is required.

2. In re: D.D., 42 IDELR 8, 819 N.E.2d 300 (lll. 2004). District is not required to pay for the
educational portion of a high school student’s placement in an out-of-state residential facility
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E.

because the placement was not for educational purposes. Rather, the placement was to ensure that
the student complied with the terms of his probation and the decision to place him at the
residential facility was made solely by the juvenile court, without the district’s involvement and
without first giving the district the opportunity to provide the student with FAPE. Under these
circumstances, the district can not be forced to fund the student’s placement. The failure of the
juvenile court to involve the district in the decision to place the student meant the district was not
provided with the opportunity to provide the student with his educational needs, a requirement
under the IDEA.

Letter to Covall, 48 IDELR 106 (OSEP 2006). Even if a non-educational public agency decides
that a student requires placement in a residential facility, the state in which the student/parents
resides will remain responsible for ensuring that the student receives the special education and
related services that he requires, as the SEA retains responsibility for ensuring the child receives
FAPE. OSEP noted that both the IDEA and the Part B regulations require states to provide
special education services to all eligible children with disabilities who live within its borders.
“This obligation to ensure that FAPE is available encompasses children with disabilities who are
placed by a non-educational public agency, such as a mental health, social services or juvenile
justice agency.” Although the IDEA does not indicate which LEA in the state is responsible for
providing FAPE to a student in a non-educational residential placement, the SEA’s duty to
exercise general supervision over all educational programs for children with disabilities requires
it to resolve any disputes between districts. Further, the SEA in which the student resides is
responsible for ensuring a timely receipt of special education services. However, the SEA or
LEA could seek reimbursement from the non-educational public agency if the agency fails to
supply any services that the law obligates it to provide.

Orange County Dept. of Educ. v. A.S., 50 IDELR 222, 567 F.Supp.2d 1165 (C.D. Cal. 2008). In
a situation where state law does not designate an entity responsible for “parentless dependents”
placed in out-of-state residential treatment centers by a local health care agency, the California
Department of Education must retain responsibility for implementing and funding the IEP and
program for the student.

Cooperative Agreements to Cover Residential Placement Costs

Lawrence Township Bd. of Educ. v. State of New Jersey, 43 IDELR 242, 417 F.3d 368 (3d Cir. 2005).

Local education agencies do not have standing to sue the state for the funding of a residential placement
for a student with autism.

G.

Responsibility of State Educational Agency

Missouri Dept. of Elementary and Secondary Educ. v. Springfield R-12 Sch. Dist., 40 IDELR
204, 358 F.3d 992 (8" Cir. 2004). The Missouri Department of Elementary and Secondary
Education (DESE), which operates three state schools for children with disabilities, including the
Missouri School for the Blind (MSB), is financially responsible for the majority of the cost of
placing a student with multiple severe disabilities in an out-of-state school for the blind. In
addition, DESE and the MSB violated the IDEA by failing to provide a person from MSB
knowledgeable about its curriculum and financial resources at the student’s 2000-01 IEP meeting.
This case presents a situation “in which a local education agency is unable to educate a student,
and the state education agency then steps in to provide direct services to the student.” Under
Missouri law, the DESE is the provider of direct services to a “severely handicapped” child to
whom a district cannot provide services and is not part of a special school district. Under the
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IDEA, if the state agency provides direct services, it is responsible for developing and
implementing a student’s IEP. In addition, one of the persons who must be involved in that
process is “a representative of the public agency who (1) can provide or supervise specially
designed instruction to meet the child's needs, (2) is knowledgeable about the general curriculum,
and (3) knows the availability of resources of the public agency.” Thus, DESE, as the provider of
services, was required to provide a representative of MSB at the student's IEP meeting.

2. Todd D. v. Andrews, 17 IDELR 986 (11" Cir. 1991). District denied FAPE to high school SED
student by placing him in an out-of-state residential facility when his IEP included a goal of
transitioning him back to his neighborhood and home community. The student requires a
residential placement close enough to his home community to implementation of his transition
goals and the State Education Agency may be responsible for that if the district can not locate a
placement within the State of Georgia.

H. Responsibility where Parents have Joint Custody

Cumberland Regional High Sch. Dist. Bd. of Educ. v. Freehold Regional High Sch. Dist. Bd. of Educ., 51
IDELR 62, 293 F. App’x 900 (3d Cir. 2008) (unpublished). Where parents’ divorce decree provided
them with joint legal and physical custody, school districts of both parents’ residence are responsible for
equally funding residential placement for disabled student.

l. Lack of Funding to pay for Residential

County of Tuolumne v. Special Education Hearing Office, 45 IDELR 15 (Cal. Ct. App. 2006). Lower
court's order requiring a California county to pay for a student’s residential placement from the date it
withdrew funding forward is affirmed. All of the county’s arguments, including that it was not obligated
to pay for the student’s placement because it was an “unfunded mandate” are rejected. Compliance with
the IDEA is a “serious matter,” particularly when the student was told his residential placement would be
terminated, he attempted suicide twice.

J. Responsibility to Fund Parent Visits to Residential Facility

1. Aaron M. v. Yomtoob, 38 IDELR 122 (N.D. Ill. 2003). Hearing officer’s ruling is affirmed that
the district can reduce the number of reimbursable parental training trips to the student’s out-of-
state residential placement from 12 to 6. This is so where the parents have never taken the
allotted 12 trips to the facility for purposes of receiving training, they have made significant
progress with their son when he returns home for visits, and they have developed skills to
generalize the child’s improved behavior from his residential placement to his home. In addition,
the parents admitted to the hearing officer that they had achieved the necessary skills for
successful at-home visits and the residential facility did not include parent training as a goal in the
student’s IEP.

2. Aaron M. v. Yomtoob, 40 IDELR 65 (N.D. Ill. 2003). The parents of a child with autism placed
in an out-of-state residential facility are not required to reimburse the district for trips in excess of
the 6 yearly trips the court determined was a reasonable number of publicly-funded parental
visits. Approximately three years after the child was placed, the parents challenged the
appropriateness of his new IEP, which decreased the number of reimbursable yearly trips from 12
to 6. The challenged reduction in visits was made because the parents never took more than six
yearly round-trips to visit their son, but during the challenge to the IEP, the parents took 12 trips
in excess of the six yearly trips ultimately found to be reasonable. After the court affirmed that 6
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yearly trips were reasonable, the district sought reimbursement for the parents’ travel expenses in
excess of that number. The district was required to pay the interim travel expenses for the child’s
parents under the IDEA’s stay-put provision and because the stay-put provision’s purpose is to
protect parents and their children, “parents who maintain their child’s stay-put placement should
not be required to reimburse a school district for stay-put expenses even if he proposed IEP is
found to be appropriate.” It concluded that to hold otherwise would cause parents without
financial resources to hesitate to use the stay-put protections.

K. Maintaining “Exit Criteria” for Determining Residential is no longer Necessary

Letter to Allen, 23 IDELR 996 (OSEP 1995). State’s use of exit criteria as an additional component of
IEPs for students with disabilities who are placed at residential facilities furthers, rather than inhibits,
compliance with the IDEA. The stated purpose of “exit criteria,” defined as the “minimum amount of
educational/behavioral progress as specified in the IEP that would indicate when the educational
placement of a child shall be reviewed to determine whether the child can be moved to a less restrictive
placement,” is to ensure that students do not remain in a residential placement any longer than is
educationally appropriate or are not prematurely removed from that setting. Additionally, such criteria
can not be the sole determinant for a change in placement and serve only as an indicator that a change in
placement may be appropriate. See also, Letter to Lund, 23 IDELR 994 (OSEP 1995).
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In drafting the provisions of IDEA, our nation’s special education law,
Congress clearly contemplated that, at times, there would be
disagreements between parents of children with disabilities and the
school districts providing special education and related services to their
children. While it is expected that parents and school personnel will work
in partnership to ensure children with disabilities are provided
appropriate services, there are times when the child’s parents and school
officials cannot reach consensus on what constitutes a free appropriate
public education (FAPE) for an individual child. When such
disagreements occur, parents and school districts can turn to IDEA’s
procedural safeguards and dispute resolution options.

In this section of NICHCY’s website, you’ll find authoritative information
about critical aspects of resolving conflicts under IDEA. Use the links
below to find out more.

Five Options, 1-2-3
If you’d like to start with a crash course on dispute resolution options in a short read, this one’s for you.

Informal Approaches to Resolving Disputes

While IDEA offers parents and schools several ways to resolve their disputes, other less formal approaches
are available as well, including holding an IEP meeting to review and revise the child’s IEP or holding a
facilitated IEP meeting.

Filing a State Complaint
Find out about the state complaint under IDEA—what is involves, who may file one and to whom, what
information the complaint must contain, and what happens when it's received.

Mediation
Mediation is designed to bring about a peaceful settlement or compromise between parties to a dispute
through the objective intervention of a neutral party. This section provides the details.

The Due Process Complaint

Filing a due process complaint is the first step in the process that may lead to a due process hearing, a
formal proceeding held to resolve conflicts between parents and schools. Find out what’s involved in filing a
due process complaint and what must occur as a result.

The Resolution Process

The resolution process became part of IDEA in 2004! The school system must convene a resolution meeting
within 15 days of receiving notice of the parent’s due process complaint and prior to initiating the hearing.
The purpose of the meeting is for parents to discuss their due process complaint, and the facts that form the
basis of the due process complaint, so that the school system has the opportunity to resolve the dispute.

Due Process Hearings

When parents and schools have been unable or unwilling to resolve a dispute themselves, they may
proceed to a due process hearing. There, an impartial, trained hearing officer hears the evidence and
issues a hearing decision. Learn about important timelines, the rights each party has at the hearing, and the
role the hearing officer plays.

Appeals and Civil Action
Can a hearing officer’s decision be appealed? Yes. This page will tell you how.
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During the presentation, please check the items that are in place through school district policies

and procedures:

1. Provide written assurance of nondiscrimination whenever the school receives

federal money (e.g., on the LEA application). [34 CFR § 104.5(a)]

2. Designate an employee to coordinate compliance with Section 504/ADA (if there

5.

are more than 15 employees). [34 CFR § 104.7(a)]

Provide grievance procedures to resolve complaints of discrimination (if more
than 15 employees): mediation, complaint process, and due process hearings.

Provide notice to students and parents. A separate notice should be available for
employees, unions, and professional organizations of nondiscrimination in
admission or access to, treatment at, and employment in its programs or
activities (if more than 15 employees). Notice must be included in student/parent
handbook. [34 CFR § 104.8]

The school will identify and locate qualified students with disabilities within
their jurisdiction.

Annually notify persons with disabilities and their parents or guardians of the
schools responsibilities under Section 504/ADA . [34 CFR § 104.32(b)]

7. Provide parents or guardians with procedural safeguards:

a. Notice of their rights

b. An opportunity to review relevant records

c. Animpartial hearing. It is important that parents or guardians be notified of
their right to request a hearing regarding the identification, evaluation, or
educational placement of individuals with disabilities. [34 CFR § 104.36]

d. Review of procedures. Compliance with the procedural safeguards under
special education is one way of meeting these requirements.

8. Conduct a self-evaluation of the school facilities, programs, and policies to

ensure that discrimination is not taking place. [34 CFR § 104.6(c)] This study
should be conducted with the assistance of interested persons with disabilities.






Section 504
Subpart D of Regulations
POST TEST

CIRCLE TRUE OR FALSE FOR EACH STATEMENT

True False 1. Section 504 is a civil rights statute aimed at
discrimination against individuals
with disabilities.

True False 2. Section 504 applies to children, students, employees,
parents, and other individuals with disabilities.

True False 3. Section 504 was implemented in 1990, the same year
as the Americans with Disabilities Act (ADA).

True False 4. The definition for identification is very broad and
could cover any individual with a physical or
mental impairment if that substantially limits a major

life activity.

True False 5. The 2™ and 3" prongs of the Section 504 definition
only becomes a factor if discrimination occurs.

True False 0. The ADA was amended in 2009 and expanded the

list of major life activities.

True False 7. Section 504 applies to pre-school programs that
receive federal funding.

True False 8. Section 504 Coordinator is a requirement of
programs with 15 or more employees.

True False 9. A child with a medical diagnosis of a mental or
physical impairment automatically qualifies for 504
accommodations/services.

(Over)






True

True

True

True

True

True

True

True

False

False

False

False

False

False

False

False

10.

11.

12.

13.

14.

15.

16.

17.

Section 504 could apply to a child, parent, employee,
or individual with a disability.

The Office for Civil Rights enforces Section
504 requirements.

Each child’s accommodations and/or services are to
be reviewed annually. (Periodically)

A child who was served in special education, but is
no longer eligible, meets Section 504 identification
because they have a “record of impairment.”

Early childhood teachers must implement the
provisions of Section 504 plans for children as they
are responsible.

A program is required to have a disability
grievance procedure.

If qualified, a child could receive just a related
service under Section 504.

An emergency plan or individualized health care plan
could serve as the Section 504 accommodation plan.

T:\Projects\Section 504\504 Documents\Post Test-504 mrm 5-17-11.doc







SELECTED 8504 REGULATIONS
34 C.F.R. 104.31, et.seq.

Subpart D—Preschool, Elementary, and Secondary Education

§ 104.31 Application of this subpart.

Subpart D applies to preschool, elementary, secondary, and adult education programs or activities that
receive Federal financial assistance and to recipients that operate, or that receive federal financial
assistance for the operation of, such programs or activities.

§ 104.32 Location and notification.
A recipient that operates a public elementary or secondary education program or activity shall annually:

(a) Undertake to identify and locate every qualified handicapped person residing in the
recipient's jurisdiction who is not receiving a public education; and

(b) Take appropriate steps to notify handicapped persons and their parents or guardians of the
recipient's duty under this subpart.

8 104.33 Free appropriate public education.

(a) General. A recipient that operates a public elementary or secondary education program or
activity shall provide a free appropriate public education to each qualified handicapped
person who is in the recipient’s jurisdiction, regardless of the nature or severity of the
person's handicap.

(b) Appropriate education.
(1) For the purpose of this subpart, the provision of an appropriate education is the
provision of regular or special education and related aids and services that
(i) are designed to meet individual educational needs of handicapped persons as
adequately as the needs of nonhandicapped persons are met and
(ii) are based upon adherence to procedures that satisfy the requirements of §8
104.34, 104.35, and 104.36.

(2) Implementation of an Individualized Education Program developed in accordance
with the Education of the Handicapped Act is one means of meeting the standard
established in paragraph (b)(1)(i) of this section.

(3) A recipient may place a handicapped person or refer such a person for aid, benefits, or
services other than those that it operates or provides as its means of carrying out the
requirements of this subpart. If so, the recipient remains responsible for ensuring that the
requirements of this subpart are met with respect to any handicapped person so placed

or referred.





(c) Free education.

(1) General. For the purpose of this section, the provision of a free education is the provision of
educational and related services without cost to the handicapped person or to his or her parents or
guardian, except for those fees that are imposed on non-handicapped persons or their parents or
guardian. It may consist either of the provision of free services or, if a recipient places a
handicapped person or refers such person for aid, benefits, or services not operated or provided
by the recipient as its means of carrying out the requirements of this subpart, of payment for the
costs of the aid, benefits, or services. Funds available from any public or private agency may be
used to meet the requirements of this subpart. Nothing in this section shall be construed to
relieve an insurer or similar third party from an otherwise valid obligation to provide or pay for
services provided to a handicapped person.

(2) Transportation. If a recipient places a handicapped person or refers such person for aid,
benefits, or services not operated or provided by the recipient as its means of carrying out the
requirements of this subpart, the recipient shall ensure that adequate transportation to and from
the aid, benefits, or services is provided at no greater cost than would be incurred by the person
or his or her parents or guardian if the person were placed in the aid, benefits, or services
operated by the recipient.

(3) Residential placement. If a public or private residential placement is necessary to provide a
free appropriate public education to a handicapped person because of his or her handicap, the
placement, including non-medical care and room and board, shall be provided at no cost to the
person or his or her parents or guardian.

(4) Placement of handicapped persons by parents. If a recipient has made available, in
conformance with the requirements of this section and 8104.34, a free appropriate public
education to a handicapped person and the person's parents or guardian choose to place the
person in a private school, the recipient is not required to pay for the person's education in the
private school. Disagreements between a parent or guardian and a recipient regarding whether
the recipient has made a free appropriate public education available or otherwise regarding the
question of financial responsibility are subject to the due process procedures of §104.36.

(d) Compliance. A recipient may not exclude any qualified handicapped person from a public
elementary or secondary education after the effective date of this part. A recipient that is not, on
the effective date of this regulation, in full compliance with the other requirements of the
preceding paragraphs of this section shall meet such requirements at the earliest practicable time
and in no event later than September 1, 1978.

§ 104.34 Educational setting.

(a) Academic setting. A recipient to which this subpart applies shall educate, or shall provide for
the education of, each qualified handicapped person in its jurisdiction with persons who are

not handicapped to the maximum extent appropriate to the needs of the handicapped person. A
recipient shall place a handicapped person in the regular educational environment operated by





the recipient unless it is demonstrated by the recipient that the education of the person in the
regular environment with the use of supplementary aids and services cannot be achieved
satisfactorily. Whenever a recipient places a person in a setting other than the regular educational
environment pursuant to this paragraph, it shall take into account the proximity of the alternate
setting to the person's home.

(b) Nonacademic settings. In providing or arranging for the provision of nonacademic and
extracurricular services and activities, including meals, recess periods, and the services and
activities set forth in § 104.37(a)(2), a recipient shall ensure that handicapped persons participate
with nonhandicapped persons in such activities and services to the maximum extent appropriate
to the needs of the handicapped person in question.

(c) Comparable facilities. If a recipient, in compliance with paragraph (a) of this section,
operates a facility that is identifiable as being for handicapped persons, the recipient shall ensure
that the facility and the services and activities provided therein are comparable to the other
facilities, services, and activities of the recipient.

§ 104.35 Evaluation and placement.

(a) Preplacement evaluation. A recipient that operates a public elementary or secondary
education program or activity shall conduct an evaluation in accordance with the requirements of
paragraph (b) of this section of any person who, because of handicap, needs or is believed to
need special education or related services before taking any action with respect to the initial
placement of the person in regular or special education and any subsequent significant change in
placement.

(b) Evaluation procedures. A recipient to which this subpart applies shall establish standards and
procedures for the evaluation and placement of persons who, because of handicap, need or
are believed to need special education or related services which ensure that:

(1) Tests and other evaluation materials have been validated for the specific purpose for
which they are used and are administered by trained personnel in conformance with the
instructions provided by their producer;

(2) Tests and other evaluation materials include those tailored to assess specific areas of
educational need and not merely those which are designed to provide a single general
intelligence quotient; and

(3) Tests are selected and administered so as best to ensure that, when a test is
administered to a student with impaired sensory, manual, or speaking skills, the test
results accurately reflect the student's aptitude or achievement level or whatever other
factor the test purports to measure, rather than reflecting the student's impaired sensory,
making skills (except where those skills are

the factors that the test purports to measure).





(c) Placement procedures. In interpreting evaluation data and in making placement decisions, a
recipient shall (1) draw upon information from a variety of sources, including aptitude and
achievement tests, teacher recommendations, physical condition, social or cultural background,
and adaptive behavior, (2) establish procedures to ensure that information obtained from all such
sources is documented and carefully considered, (3) ensure that the placement decision is made
by a group of persons, including persons knowledgeable about the child, the meaning of the
evaluation data, and the placement options, and (4) ensure that the placement decision is made in
conformity with §104.34.

(d) Reevaluation. A recipient to which this section applies shall establish procedures, in
accordance with paragraph (b) of this section, for periodic reevaluation of students who have
been provided special education and related services. A reevaluation procedure consistent with
the Education for the Handicapped Act is one means of meeting this requirement.

8 104.36 Procedural safeguards.

A recipient that operates a public elementary or secondary education program or activity shall establish
and implement, with respect to actions regarding the identification, evaluation, or

educational placement of persons who, because of handicap, need or are believed to need special
instruction or related services, a system of procedural safeguards that includes notice, an opportunity for
the parents or guardian of the person to examine relevant records, an impartial hearing with opportunity
for participation by the person's parents or guardian and representation by counsel, and a review
procedure. Compliance with the procedural safeguards of section 615 of the Education of the
Handicapped Act is one means of meeting this requirement.

§ 104.37 Nonacademic services.

(a) General.
(1) A recipient to which this subpart applies shall provide nonacademic and
extracurricular services and activities in such manner as is necessary to afford
handicapped students an equal opportunity for participation in such services
and activities.

(2) Nonacademic and extracurricular services and activities may include counseling
services, physical recreational athletics, transportation, health services, recreational
activities, special interest groups or clubs sponsored by the recipients, referrals to
agencies which provide assistance to handicapped persons, and employment of students,
including both employment by the recipient and

assistance in making available outside employment.

(b) Counseling services. A recipient to which this subpart applies that provides personal,
academic, or vocational counseling, guidance, or placement services to its students shall provide
these services without discrimination on the basis of handicap. The recipient shall ensure that
qualified handicapped students are not counseled toward more restrictive career objectives than
are nonhandicapped students with similar interests and abilities.





(c) Physical education and athletics.
(1) In providing physical education courses and athletics and similar aid, benefits,
or services to any of its students, a recipient to which this subpart applies may not
discriminate on the basis of handicap. A recipient that offers physical education courses
or that operates or sponsors interscholastic, club, or intramural athletics shall provide to
qualified handicapped students an equal opportunity for participation.

(2) A recipient may offer to handicapped students physical education and athletic
activities that are separate or different from those offered to nonhandicapped students
only if separation or differentiation is consistent with the requirements of §104.34 and
only if no qualified handicapped student is denied the opportunity to compete for teams
or to participate in courses that are not separate or different.

§104.38 Preschool and adult education.

A recipient to which this subpart applies that provides preschool education or day care or adult
education may not, on the basis of handicap, exclude qualified handicapped persons and shall
take into account the needs of such persons in determining the aid, benefits, or services to be provided.

8§ 104.39 Private education.

(@) A recipient that provides private elementary or secondary education may not, on the basis of
handicap, exclude a qualified handicapped person if the person can, with minor adjustments,
be provided an appropriate education, as defined in §104.33(b)(1), within that recipient’s
program or activity.

(b) A recipient to which this section applies may not charge more for the provision of an
appropriate education to handicapped persons than to nonhandicapped persons except to the
extent that any additional charge is justified by a substantial increase in cost to the recipient.

(c) A recipient to which this section applies that provides special education shall do so in
accordance with the provisions of §§ 104.35 and 104.36. Each recipient to which this section
applies is subject to the provisions of 88 104.34, 104.37, and 104.38.
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I) SHAPING EMOTIONAL AND BEHAVIORAL COMPETENCE

A) SOCIAL EMOTIONAL DEVELOPMENT

1) Development at all levels replete with...

a) Stress, strain and disharmony.

b) Once again, making the obvious explicit.

2) Yet, what may be obvious may be also poorly understood.

a) At least in our scientific theories of behavior, we have failed to
accept the simple fact that life is inherently fraught with
difficulties.

b) To make it even relatively harmonious requires much patience

and hard work.

3) The notion of social and emotional competence serves mainly to
obscure the everyday fact.

a) That life for most everyone is a continuous struggle, not for
biological survival, but for a “place in the sun,” “peace of
mind,”.

B) CORE VALUES IN THE SHAPING PROCESS

1) Prevention is the first response
a) To challenging behavior and crisis issues.
2) Discipline, like instruction, is an opportunity
a) Help students learn new skills and replacement behaviors.

3) Encouraging a sense of community responsibility and problem
solving

a) More important than compliance and obedience.

4) Strategies, behavior intervention plans do not fulfill basic human
needs.

a) Only relationships do.
5) There are no easy answers or quick fixes;

a) Individual and organizational change takes time, commitment
and introspection.
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®)

D)

6) Measurement is used;
a) Not feelings.

WE HAVE THREE OPPORTUNITIES TO CHANGE BEHAVIOR:

BEFORE the behavior occurs:

a) A proactive teaching strategy.

DURING the occurrence of the behavior:

a) Animmediate intervention.

AFTER the behavior occurs:

a) A consequence to the action.

FOCUS ON ALTERABLE ENVIRONMENTAL EVENTS

Alterable Environmental Events

Prevention Level
80%

Early Intervention
15%

Focused

Intervention
5%
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IT) SOME THOUGHTS ON BEHAVIOR CHANGE

A)

B)

®)

D)

E)

RESEARCH IN CLASSROOM SETTING

1) Suggests a deeper philosophical issue regarding educators’ beliefs
about the nature of behavior and

a) Their ability and desire to address students who exhibit
challenging behavior.

INTERVENTIONS TYPICALLY USED BY TEACHERS TO DEAL WITH
CHALLENGING STUDENT BEHAVIORS

1) Tend to be

a) Unsystematic.
b) Negative, or
c) Both.
STRATEGIES BASED ON PUNISHMENT ARE USED MOST
FREQUENTLY
1) Because the outcome is particularly reinforcing to practitioners.
2) Initial training should include peer coaching and teacher assistance

team models and

a) Must provide practitioners with real-life models on which to
practice skills.

EMPIRICAL EVIDENCE IS NOT SUFFICIENTLY PERSUASIVE TO
ENSURE ADOPTION OF A PRACTICE

1) The gap between research and practice,
a) Lies in a perceptual difference.
b) Must provide real-life models to practice skills.

AGGRESSIVE DISRUPTIVE BEHAVIOR

1) Is learned behavior.

a) Belief in instinct, not learning, as the primary source of human
aggression dies hard, although evidence to the contrary is
overwhelming. (Bandura, A., 1973). Aggression: A social
learning analysis. Englewood Cliffs, NJ: Prentice-Hall.
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2) Manipulation, cheating, teasing, bullying, and aggression as well as
altruism, cooperation, sharing, and empathy - appear to be learned
largely by means of:

a) Observational, vicarious experiences (e.g., seeing others perform
the behavior and receiving reward for doing so).
b) Or direct experiences (e.g., enacting the behavior and receiving a

reward for doing so).

F) BEHAVIORAL SYNTHESIS - Basic processes which creates a pattern of
behavior out of personal experiences and physiological needs.

1) Acceptable behavior is the result of appropriate exposure
a) To necessary learning conditions.
2) A predisposition for a certain behavior
a) May be intrinsically or extrinsically defined.
3) If a behavior is not in a student’s repertoire,
a) They are unable to invoke proper or acceptable behavior

regardless of the learning conditions.

Behavioral synthesis is not a closed system. Children cannot
violate or create order out of disorder without a compensating
Drocess.

G) INCORPORATED ENVIRONMENT

1) The environment produces experiences.

a) They become memories, attitudes and habits.

2) Pathways are fixed into some chemical or electrical fashion.

* Just as a common laborer’s body alters according to the work, an
individual’s brain becomes altered according to past
experiences.

* The change, like the calluses on a worker’s hands, persist

after the experience ends.
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3) The brain incorporates a sum total of past experiences long after the
experiences are gone.

a) That means that cause and cure aren’t the same thing.

* The cause of behavior disorders might lie in childhood
experiences, but you can’t cure the disorder by eliminating
the cause, because the cause disappears by school age. The cure
has to come from some other direction.

* As an example, a match may start a fire, but once the fire is
burning, putting out the match won’t stop it. The problem is no

longer the match, it is the fire.

H) FOUR ASSUMPTIONS OF BEHAVIOR

Purposeful Learned Predictable Interactive

Performance Deficit € Can’t Do

— Skill Deficit

Won’t Do
Can Do
D THE BALANCE
Safety Restitution Character
Wellbeing Accountability Building

III) WHAT TO TEACH?

A) FUNCTIONAL SKILLS
1) Skills that have a practical application.

a) Serving a useful purpose in everyday life.
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2)

3)

4)

5)

Taking into account.

a) The age or ability-related capacities of the student.

Provided through meaningful opportunities.

a) To be socially appropriate and successful at daily living.

Defining different skills.

a) There are many factors that could explain children’s behavioral
difficulties in school, many of which are related to the fact that
schools are intensely rule-governed, culturally determined
settings that require specific behaviors and a particular type of
engagement that may not have been learned by all children

(Harry et al., 2009").

“Who defines the norms and hence the deviation?”

a) It may be the child who decides that they deviate from a norm;
seeking help.
b) It may be someone other than the child who decides that the

latter is deviant; hired by others to do something in order to
correct the deviation.

Self-help skills: Tying shoes, washing hands, cleaning clothes.
Social skills: Greetings, conversation, sharing.
Life skills: Counting money, grocery shopping, sending mail.

B) DEVELOPMENTAL SKILLS

1)

2)

Skills that are...
a) Typical of certain stages of growth.
Taking into account.

a) The age or ability-related capacities of the student.

' Harry, Beth, Hart, Juliet, E., Klingner, Janette & Cramer, Elizabeth. (May, 2009).
Response to Kauffman, Mock & Simpson (2007): Problems related to underservice of
students with emotional or behavioral disorders. Behavioral Disorders, 34(3), 164-171.
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3)

Characterized by.

a) Changes, additions and advancements of skills.

Motor skills, thinking and problem solving, language, social
interaction, environmental awareness, creativity and independence.

(O] ACADEMIC SKILLS

1)

2)

3)

Skills related to.

a) Curriculum and instructional relevance.

Taking into account.

a) The age or ability-related capacities of the student.
Scholarly and intellectual materials.

a) Related to educational goals and curriculum.

Language arts, science, math, social studies, history, test-taking,
summarizing information, following instructions, reading
comprehension, listening.

D) THE DEVELOPMENT OF SELF

1)

2)

The cognitive structure around which behavior is organized,
provides a sense of continuity over time.

a) Self-description.
b) Self-evaluation.
c) Self-criticism.

The development of emotional control.

a) Emotional control over self.
b) Sense that emotions come from outside.
) Self-reflection, control of impulsiveness.

9 - Hartwig






BIE/September 2011

3) Defining Actions. 5
Perception
» Every thought is preceded by a perception.
Thought
» Every impulse is preceded by a thought.
o . Impulse
» Every action is preceded by an impulse.
4) Teaching and Refining Executive Functions.
a) Flexibility — Shifting from one strategy or mindset to another.
b) Organization — Anticipating needs and problems.
c) Planning — Goal setting.
d) Working memory — Receiving, storing and retrieving
information within short-term memory.
e) Separating affect from cognition — Detaching one’s emotions
from one’s reason.
f) Inhibiting and regulating verbal and motoric action —

Jumping to conclusions, difficulty waiting.

V) OBSTACLES TO SOCIAL COMPETENCY

A) MEETING THE NEEDS OF CHILDREN WITH LEARNING AND

BEHAVIOR PROBLEMS

1) Many professionals lack the training and confidence to manage or
individualize.
a) Do not have appropriate experience to do so effectively.

2) The burden of modifying programming is difficult.

a) No place to turn for immediate help.
3) A teachers’ day-to-day classroom problems are intensified.
a) Meeting the needs of special students as well other children.

Arithmatic vs. exponential.
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B) TEACHER SUPPORT...OFTEN MISSING

1) Help teachers conceptualize and understand.
a) The nature of individual children’s learning and behavior
problems.
b) Provide immediate and relevant support to teachers.
2) Improve follow up.
a) Evaluate efforts...The Measurement Fix

Chalfant, James C., VanDusen, Margaret, & Moultrie, Robert. (Summer, 1979).
Teacher assistant teams: A model for within-building problem solving.
Learning Disability Quarterly, Vol. 2, No. 3, pp. 85-96.

(O] DEFINING PROBLEMATIC BEHAVIORS

1) Whose problem is it?

a) Behavior does not significantly interfere with the child’s
functioning.
b) Doesn’t really interfere with the other students’ ability to learn.

Leave well enough alone.

2) If misbehavior endangers the child or others and/or if it jeopardizes
the child’s placement or program.

a) Intervention must be considered even if the behavior is
infrequent.
b) First interventions involve changing the environment and what

you do before the problem occurs.

3) Is the student or child capable of modifying the behavior if we apply

consequences?
a) No, then you should not implement plan that merely applies
consequences.

4) Is the student is capable of exhibiting the desired behavior
consistently?

a) No, then any rigid behavior plan may produce worsening
behavior or symptom severity.
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D) DEFINING SOCIAL EMOTIONAL COMPETENCIES — OPERATIONAL
DEFINITIONS

1) Social Greetings.

a) Gestures or expressions used when meeting, addressing or
talking to another unfamiliar or familiar person.

b) Can be verbal or nonverbal.
2) Cooperation.
a) Working or doing something together with another person(s) to

achieve a common goal or complete a shared activity.
3) Problem solving.

a) Working to find an answer to a question or deal with a difficult
situation or matter.

b) Finding a solution.

4) Sharing.

a) Allowing another person to use something or have a part of
something.
b) Dividing something into equal parts among different people.
5) Compromising.
a) Settling a disagreement by agreeing to accept less than what was

originally wanted.

b) Deciding among a pair or group where both sides give something
up.

6) Asking for help.

a) Recognizing and understanding when one can no longer continue
a task independently.

b) Seeking out an appropriate resource.

) Requesting additional information or support in order to continue
or complete the task.

7) Friendship skills.
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a) Acting or behaving in a manner that promotes a relationship
between individuals.

b) Skills that result in mutual feelings of trust and affection.
8) Self-awareness.
a) Having a true and honest view of one’s own personality and
traits.

9) Showing sympathy.

a) Acting or behaving in a manner that demonstrates an
understanding of others’ feelings.

10) Joint attention.

a) Ability to share attention, get others’ attention and be aware of
the environment.

V) SHIFT YOUR FOCUS

A) MANIFESTATION, NOT ETIOLOGY

When redefining and restating the behavior, you must consider how the
behavior presents itself (manifestation), rather than the diagnosis (etiology).

1) One thing to know that emotional concerns may affect academic
achievement.

a) It is quite another to assume that all behaviors are of equal
importance in their educational implication.

2) All children display a continuum of needs.

a) Ranging from those who experience and demonstrate problems
of every day living to children with fixed and reoccurring
problems.

3) The development and implementation of efficient and effective

replacement behavior for children who exhibit inappropriate,
undesirable behavior which may or may not be characterized.

a) Is an important educational problem.

B) OLD FOCUS - ETIOLOGY
1) What does the student have?

a) Dealing with the diagnosis, rather than the behavior.
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2)

3)

b) Making decisions based on a label.
) Many diagnoses are associated with the same, overlapping
behaviors.

When we make decisions about interventions based on the label or
diagnosis,

a) We may be addressing behaviors that are not actually displayed.
b) We may be missing behaviors that need to be addressed.
Emphasis on identifying intrinsic deficits (disabilities).

a) Contributes to an inordinate focus on the individual child,

without adequate attention to ecological and cultural features of
school settings.

OVERLAPPING BEHAVIORS:

HOW CAN WE DECIDE ON APPROPRIATE INTERVENTIONS?

BIPOLAR | OCD | ODD | RAD | ADHD | PDD

Extreme changes in mood, energy, X X X X X X
thinking or behavior.

Repetitive behavior. X X X X X X
Preoccupation/uncontrollable idea or X X X X X X
emotion.

Uncooperative, defiant, hostile. X X X X X X
Inability to relate to peers. X X X X X X
Difficulty attending. X X X X X X
Hyperactivity/impulsivity. X X X X X X

®)

NEW FOCUS - MANIFESTATION

1)

2)

How the behavior presents itself.

a) Rather than the diagnosis of a disorder.

b) Many behaviors “cross over” and span different disorders.
Benefits of the new focus.

a) Eliminates the need to have specialty training in every disorder.
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b) Eliminates the complexities of understanding the disorder.

c) Allows for immediate attention to the problem.

d) Allows us to address the reality of what is actually occurring.

e) Helps us to understand the academic and behavioral needs of the

student and teach to those specific needs.

Which is more appropriate and is easier to answer?

How can we deal with ADHD?
Vs.
What can we do help him stay at his desk?

3) Example...

el Anger vs. Aggression —————

a) Anger is an immediate, often involuntary, emotional
response, that can range in degrees of intensity from mild to
severe.

Emotion (Involuntary)

b) Aggression is a behavior with both physical and verbal
components. Intends to harm or gain control over another
individual.

Behavior (Voluntary)
Habitual.

Conditioned.

Socialized.

Research suggests that inadequate impulse or emotional control
puts an individual at risk for violence.

Only if violent acts are that person’s preferred response
learned through past experiences.

VI) IMPLEMENTING SOCIAL NORMS

A) BEHAVIOR CHANGE IS A PROCESS

1) Changing behavior.

a) Goal: Establish and commit to a philosophy about behavior
change.

“WHAT DO WE BELIEVE ABOUT BEHAVIOR?”
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b) Goal: Establish and commit to a plan to change behavior.

“WHAT PROCEDURES ARE WE GOING TO
FOLLOW TO CHANGE BEHAVIOR?”

B) CONSIDER THAT STUDENTS ARE MISBEHAVING BECAUSE:
—  They don’t know how to behave.
—  They don’t have the skills to behave.

—  They haven’t been taught the appropriate replacement behavior.
THINK DIMENSIONALLY

(O] IDENTIFY WELILNESS BEHAVIORS ALREADY PRACTICED BY THE
TARGET POPULATION

1) Every school class; every environment already has some behaviors,
beliefs and rituals which provide health direction and protection.

a) Observe, conduct interviews, focus groups and surveys to
identify this instinctive wellness.

b) Train your eye to see the native strength, natural ability and the
health of the classroom.

) Develop enhancements to these behaviors which, with a little
effort, will make them more potent.

i) Increase awareness of the benefits from behaving
appropriately and engaging in positive behaviors.

ii) Message content can include instructions on how to add
health value to that behavior.

d) Promote new behaviors which are consistent with student needs
and classroom norms.

i) Build upon natural wellness behaviors by suggesting
new methods or strategies.

D) DEFINING THE STANDARDS
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1)

2)

3)

4)

5)

6)

7

It’s the norm that matters when changing behaviors.

a) Use normative behavior (that which more than 50% do).
b) Focus on normalizing behaviors.
) Start where you are.

Use one main message.

a) Supporting messages can help but always tie them to your main
message.

All messages should be positive.
a) Promote achievable behaviors.

Include all students.

a) Include all elements of target population.
Empowering.
a) Affirm and encourage rather than scare and blame.

Use student focus group to determine which messages are most
memorable and most favorably received.

a) Make visually appealing.

b) Photographs of students tend to work well — match the photo to
the message.

) Don’t overload your media with text. Should be very simple.
d) Dose the message. Use multiple forms of media.
e) Ads, posters, fliers, key chains, pins, cups, folders, bookmarks, t-

shirts, hats, etc.
Don’t expect immediate results.

a) Believability and recognition come with time.

Vi) THE PRINCIPLED PLAN... TEACH THEM THROUGH EMOTIONAL

ENGINEERING
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A) IDEA PROBLEM SOLVING PROTOCOL

1) The Ten,, R’s.
(Please see Appendix A; Page 29)

B) TO USE THEIR THINKING

1) There is tremendous bias about how individual initiative and a
positive attitude can solve complex problems.

a) “If you’re a pessimist who really thinks through in detail what
might go wrong, that’s a strategy that’s likely to work very well
for you”. (Norem, J.) The Positive Power of Negative
Thinking.

b) Not everybody who was born in a log cabin becomes the
president of the United States.

(O] APPROPRIATE AND ACCEPTABLE BEHAVIORS

1) Need to be taught.
a) To replace problem behaviors.
b) But don’t always completely eliminate the problem behavior.

2) Arrangement of success experiences, particularly for initial efforts of
behaving differently.

SHAPING

Given adequate demonstration, guided practice

and success experiences, almost certain to produce
favorable results.

D) DEFINE BEHAVIOR
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Good — Bad

Appropriate — Inappropriate
Positive — Negative

Caring — Uncaring
Responsible — Irresponsible

Respectful — Disrespectful

E) FAIR PAIRS

Above

Below

FAIR PAIR RULE: The principle which states that any intervention which
aims to eliminate a nonfunctional behavior should include a component which
teaches and/or increases a functional behavior.

1) Non-examples
Fighting Detention
Blames others Never blames others
Spitting Spits on Herself
Hitting Never hits

2) Examples

Lies Tells truth (reports information accurately and
believably

Argues Discusses appropriately

Truant Attends school

Incomplete assignments

Completes assignments with adaptations and
modifications

Swears Uses appropriate language

Calls out Raises hand

Rarely completes homework Completes homework on time
Out of seat Purposeful, planned movement
Hitting Asking adult to help with conflict
Talks out Journal(s)

Blame others

Uses “I” statements

Doesn’t turn in any work

Turns in all assignments

Does not attend class

Will attend class

Sits and does nothing

Will ask for help

F) A TEST: POSITIVE BEHAVIOR OBJECTIVES
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1) Non-examples

Eric will refrain from hitting others when angry.

Randi will not have verbal outbursts during classroom instruction.

Ingri will refrain from hitting.

Kirta will not blurt out.

Gretchen will not lie.

Bente will not throw things.

2) Examples

Eric will use one of the anger management techniques.

Ingri will raise her hand and wait to be called on.

Kirta will count to 10 (to cool down).

Gretchen will raise her hand to ask for assistance when frustrated.

Bente will walk away from teasing.

Signee will use replacement language in place of vulgar or obscene
language.

Kirsten will request a timeout as needed.

Inga will relate information in an accurate manner.

G) REDUCE THE MOTIVATION TO EXHIBIT THE MALADAPTIVE
BEHAVIOR

I Effective instructional practices.
Reinforcement procedures;

* Step by step process of what will be reinforced during the
duration and time period, variable ratio, etc.

H) PLACE THE MALADAPTIVE BEHAVIOR ON EXTINCTION

Never reinforce maladaptive behavior again.

Escape extinction procedures.

* Outline extinction procedures, etc.

I DIFFERENTIALLY REINFORCE THE REPLACEMENT BEHAVIOR

Provide the functionally equivalent reinforcement for the replacement
behavior.

1)) TEACH THE REPLACEMENT BEHAVIOR INTENSELY AND
PRACTICE IT OFTEN
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I Positive practice.

- 80% DEVOTED TO ADDRESSING THE ENVIRONMENT

a) Prevent the behavior from occurring.
b) Teach functional equivalents.
MEASUREMENT

Appendix A
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ESTABLISH A PROTOCOL
THE TEN,, R’S
RESTRUCTURE
RESEARCH the Environment
RIO R2
RULES/ REDEFINE the
REGULATIONS Behavior
Rg R3
Build
RE-EVALUATE RELATIONSHIPS Find the
the Procedures R, REASON
RS R4
REDUCE the REPLACE
Behavior the Behavior
R7 RS
REINFORCE
the Behavior
R
Hartwig/Thomas
July, 2009
Appendix B
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SHORT VERSION

IL.

II1.

IV.

VL

VII.

VIII.

IX.

BEHAVIOR INTERVENTION PLAN

TARGET BEHAVIOR(S):

OPERATIONAL DEFINITION OF TARGET BEHAVIORS:
Self-injurious Behavior (SIB)

Verbal Aggression (VA)

Verbal Noncompliance (VN)

Physical Aggression (PA)

Noncompliance and Off-Task Behavior

FUNCTION AND CONTEXT OF BEHAVIOR(S)
BEHAVIOR PLAN OBJECTIVES:

ANTECEDENT CONDITIONS/SETTING EVENTS
BEHAVIORAL INTERVENTION FOR TARGET BEHAVIOR(S):
REPLACEMENT BEHAVIOR

CRITERIA FOR OUTSIDE INTERVENTION:

PLAN REVIEW DATE

METHODS OF MEASUREMENT?
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The Short-and-Sweet IEP Overview — National
Dissemination Center for Children with Disabilities

The IEP is both a document and a process.
September 2010

In Spanish | En espafiol

An Individualized Education Program (IEP) is a written statement of the
educational program designed to meet a child’s individual needs. Every
child who receives special education services must have an IEP. That’s
why the process of developing this vital document is of great interest and
importance to educators, administrators, and families alike. Here’s a
crash course on the IEP.

What's the IEP’s purpose?

The IEP has two general purposes: to set reasonable learning goals for a
child, and to state the services that the school district will provide for the
child. The IEP is developed jointly by the school system, the parents of
the child, and the student (when appropriate).

Back to top
Who develops the IEP?

The IEP is developed by a team of individuals that includes key school staff and the child’s parents. The
team meets, reviews the assessment information available about the child, and designs an educational
program to address the child’s educational needs that result from his or her disability. Want the specifics of
who you’ll find on an IEP team? Read the detailed IEP Team page.

Back to top
When is the IEP developed?

An IEP meeting must be held within 30 calendar days after it is determined, through a full and individual
evaluation, that a child has one of the disabilities listed in IDEA and needs special education and related
services. A child’s IEP must also be reviewed at least annually thereafter to determine whether the annual
goals are being achieved and must be revised as appropriate.

What's in an IEP?

Each child’s IEP must contain specific information, as listed within IDEA, our nation’s special education law.
This includes (but is not limited to):

e the child’s present levels of academic achievement and functional performance, describing how the
child is currently doing in school and how the child’s disability affects his or her involvement and
progress in the general curriculum

e annual goals for the child, meaning what parents and the school team think he or she can reasonably
accomplish in a year

e the special education and related services to be provided to the child, including supplementary aids
and services (such as a communication device) and changes to the program or supports for school
personnel

e how much of the school day the child will be educated separately from nondisabled children or not
participate in extracurricular or other nonacademic activities such as lunch or clubs

e how (and if) the child is to participate in state and district-wide assessments, including what
modifications to tests the child needs
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e when services and modifications will begin, how often they will be provided, where they will be
provided, and how long they will last

¢ how school personnel will measure the child’s progress toward the annual goals.
For all the details about what the law requires be included in an IEP, dive into NICHCY’s |[EP Contents page.
Back to top
Can students be involved in developing their own IEPs?

Yes, they certainly can be! IDEA actually requires that the student be invited to any IEP meeting where
transition services will be discussed. These are services designed to help the student plan for his or her
transition to adulthood and life after high school. Lots of information about transition services is available on
NICHCY’s Transition to Adulthood page, including how to involve students in their own IEP development.

Back to top
Additional Resources

Questions, questions? Answers, answers.

A good place to start unravelling the mysteries of the IEP is Wrightslaw.com. The link above will drop you
right into the soup, where you'll find articles, law and regulations, tactics and strategies, tips, books, and free
publications about IEPs.

www.wrightslaw.com/info/iep.index.htm

Here’s a roadmap.
Wrightslaw offers us all a “Roadmap to IDEA 2004: What You Need to Know About IEPs & IEP Meetings.”
www.wrightslaw.com/idea/art/iep.roadmap.htm

For parents.

Take a look at NICHCY’s Developing Your Child’s IEP and learn how to effectively work with schools to meet
the needs of your child.

http://www.nichcy.org/publications/pa12

For students.
Part of NICHCY’s Transition Suite, this collection speaks directly to students in transition.
www.nichcy.org/schoolage/transitionadult/students/

Beyond legalities: Writing a document that works.

IEP4U.COM has over 4000 goals and objectives. There is a charge for the information, but the goals and
objectives are designed to help you with the daunting task of writing proper IEPs.

www.iep4u.com/

Online training in writing an IEP.

This online training is available via California Services for Technical Assistance and Training (CalSTAT) and
is specific to benchmarks related to CA content standards. But it's also conveniently based on IDEA 2004
and deals with writing measurable goals and objectives, a skill quite central to writing effective IEPs.
www.calstat.org/iep/index.html

Back to top
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Supports, Modifications, and Accommodations for Students
— National Dissemination Center for Children with
Disabilities

September 2010

For many students with disabilities—and for many without—the key to 4
success in the classroom lies in having appropriate adaptations, _
accommodations, and modifications made to the instruction and other

classroom activities.

Some adaptations are as simple as moving a distractible student to the
front of the class or away from the pencil sharpener or the window. Other
modifications may involve changing the way that material is presented or
the way that students respond to show their learning.

Adaptations, accommodations, and modifications need to be
individualized for students, based upon their needs and their personal
learning styles and interests. It is not always obvious what adaptations,
accommodations, or modifications would be beneficial for a particular
student, or how changes to the curriculum, its presentation, the classroom
setting, or student evaluation might be made. This page is intended to
help teachers and others find information that can guide them in making
appropriate changes in the classroom based on what their students need.

Part 1: A Quick Look at Terminology
Part 2: Different Types of Supports

Back to top

Part 1:
A Quick Look at Terminology

You might wonder if the terms supports, modifications, and adaptations all mean the same thing. The
simple answer is: No, not completely, but yes, for the most part. (Don’t you love a clear answer?) People
tend to use the terms interchangeably, to be sure, and we will do so here, for ease of reading, but
distinctions can be made between the terms.

Sometimes people get confused about what it means to have a modification and what it means to have an
accommodation. Usually a modification means a change in what is being taught to or expected from the
student. Making an assignment easier so the student is not doing the same level of work as other students is
an example of a modification.

An accommodation is a change that helps a student overcome or work around the disability. Allowing a
student who has trouble writing to give his answers orally is an example of an accommodation. This student
is still expected to know the same material and answer the same questions as fully as the other students, but
he doesn’t have to write his answers to show that he knows the information.

What is most important to know about modifications and accommodations is that both are meant to help a
child to learn.

Back to top

Part 2:
Different Types of Supports

Special Education

By definition, special education is “specially designed instruction” (§300.39). And IDEA defines that term as
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follows:

(3) Specially designed instruction means adapting, as appropriate to the needs of an
eligible child under this part, the content, methodology, or delivery of instruction—

(i) To address the unique needs of the child that result from the child’s disability; and

(i) To ensure access of the child to the general curriculum, so that the child can meet the
educational standards within the jurisdiction of the public agency that apply to all children.
[§300.39(b)(3)]

Thus, special education involves adapting the “content, methodology, or delivery of instruction.” In fact, the
special education field can take pride in the knowledge base and expertise it's developed in the past 30-plus
years of individualizing instruction to meet the needs of students with disabilities. It's a pleasure to share
some of that knowledge with you now.

Back to top
Adapting Instruction

Sometimes a student may need to have changes made in class work or routines because of his or her
disability. Modifications can be made to:

e what a child is taught, and/or

e how a child works at school.

For example:

Jack is an 8th grade student who has learning disabilities in reading and writing. He is in a
regular 8th grade class that is team-taught by a general education teacher and a special
education teacher. Modifications and accommodations provided for Jack’s daily school routine
(and when he takes state or district-wide tests) include the following:

e Jack will have shorter reading and writing assignments.

e Jack’s textbooks will be based upon the 8th grade curriculum but at his independent
reading level (4th grade).

e Jack will have test questions read/explained to him, when he asks.

e Jack will give his answers to essay-type questions by speaking, rather than writing them
down.

Modifications or accommodations are most often made in the following areas:

Scheduling. For example,

e giving the student extra time to complete assignments or tests

e breaking up testing over several days
Setting. For example,

e working in a small group

e working one-on-one with the teacher
Materials. For example,

e providing audiotaped lectures or books
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e giving copies of teacher’s lecture notes

e using large print books, Braille, or books on CD (digital text)
Instruction. For example,

e reducing the difficulty of assignments
e reducing the reading level

e using a student/peer tutor
Student Response. For example,

e allowing answers to be given orally or dictated
e using a word processor for written work

e using sign language, a communication device, Braille, or native language if it is not
English.

Because adapting the content, methodology, and/or delivery of instruction is an essential element in special
education and an extremely valuable support for students, it's equally essential to know as much as possible
about how instruction can be adapted to address the needs of an individual student with a disability. The
special education teacher who serves on the IEP team can contribute his or her expertise in this area, which
is the essence of special education.

NICHCY offers much information on this area as well. For starters, we’d point you to the following resources:

o Effective Practices in the Classroom and School, which will connect you with materials and websites
rich with guidance on educational adaptations and specially designed materials for students with
disabilities, and

e Assessment and Accommodations, an Evidence for Education brief that isn’t limited to just discussing
how to make accommodations in testing but also delves into classroom accommodations.

Back to top

Related Services

One look at IDEA’s definition of related services at §300.34 and it’s clear that these services are supportive
in nature, although not in the same way that adapting the curriculum is. Related services support children’s
special education and are provided when necessary to help students benefit from special education. Thus,
related services must be included in the treasure chest of accommodations and supports we’re exploring.
That definition begins:

§300.34 Related services.

(a) General. Related services means transportation and such developmental, corrective, and
other supportive services as are required to assist a child with a disability to benefit from
special education, and includes...

Here's the list of related services in the law.

e speech-language pathology and audiology services

e interpreting services

e psychological services

e physical and occupational therapy

e recreation, including therapeutic recreation

e carly identification and assessment of disabilities in children

e counseling services, including rehabilitation counseling
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e orientation and mobility services
e medical services for diagnostic or evaluation purposes
e school health services and school nurse services

e social work services in schools

This is not an exhaustive list of possible related services. There are others (not named here or in the law)
that states and schools routinely make available under the umbrella of related services. The IEP team
decides which related services a child needs and specificies them in the child’s IEP. Read all about it in our
Related Services page.

Back to top

Supplementary Aids and Services

One of the most powerful types of supports available to children with disabilities are the other kinds of
supports or services (other than special education and related services) that a child needs to be educated
with nondisabled children to the maximum extent appropriate. Some examples of these additional services
and supports, called supplementary aids and services in IDEA, are:

e adapted equipment—such as a special seat or a cut-out cup for drinking;

e assistive technology—such as a word processor, special software, or a communication system;
e training for staff, student, and/or parents;

e peer tutors;

e a one-on-one aide;

e adapted materials—such as books on tape, large print, or highlighted notes; and

e collaboration/consultation among staff, parents, and/or other professionals.

The IEP team, which includes the parents, is the group that decides which supplementary aids and services
a child needs to support his or her access to and participation in the school environment. The IEP team must
really work together to make sure that a child gets the supplementary aids and services that he or she needs
to be successful. Team members talk about the child’s needs, the curriculum, and school routine, and openly
explore all options to make sure the right supports for the specific child are included.

Much more can be said about these important supports and services. Visit our special article on
Supplementary Aids and Services to find out more.

Back to top

Program Modifications or Supports for School Staff

If the IEP team decides that a child needs a particular modification or accommodation, this information must
be included in the IEP. Supports are also available for those who work with the child, to help them help that
child be successful. Supports for school staff must also be written into the IEP. Some of these supports might
include:

¢ attending a conference or training related to the child’s needs,
e getting help from another staff member or administrative person,
e having an aide in the classroom, or

e getting special equipment or teaching materials.

The issue of modifications and supports for school staff, so that they can then support the child across the
range of school settings and tasks, is also addressed in our article on Program Modifications for School
Personnel.

Back to top
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Accommodations in Large Assessments

IDEA requires that students with disabilities take part in state or district-wide assessments. These are tests
that are periodically given to all students to measure achievement. It is one way that schools determine how
well and how much students are learning. IDEA now states that students with disabilities should have as
much involvement in the general curriculum as possible. This means that, if a child is receiving instruction in
the general curriculum, he or she could take the same standardized test that the school district or state gives
to nondisabled children. Accordingly, a child’s IEP must include all modifications or accommodations that the
child needs so that he or she can participate in state or district-wide assessments.

The IEP team can decide that a particular test is not appropriate for a child. In this case, the IEP must
include:

e an explanation of why that test is not suitable for the child, and

e how the child will be assessed instead (often called alternate assessment).

Ask your state and/or local school district for a copy of their guidelines on the types of accommodations,
modifications, and alternate assessments available to students. Also consult these resources:

o Assessment and Accommodations, an Evidence for Education brief that amply discusses how to make
accommodations in testing

o Accommodations in Assessment, a thorough discussion of the options available and how to specify in
the IEP what accommodations will be provided to the child and why.

Back to top

Conclusion

Even a child with many needs is to be involved with nondisabled peers to the maximum extent appropriate.
Just because a child has severe disabilities or needs modifications to the general curriculum does not mean
that he or she may be removed from the general education class. If a child is removed from the general
education class for any part of the school day, the IEP team must include in the IEP an explanation for the
child’s nonparticipation.

Because accommodations can be so vital to helping children with disabilities access the general curriculum,
participate in school (including extracurricular and nonacademic activities), and be educated alongside their
peers without disabilities, IDEA reinforces their use again and again, in its requirements, in its definitions,
and in its principles. The wealth of experience that the special education field has gained over the years
since IDEA was first passed by Congress is the very resource you’ll want to tap for more information on what
accommodations are appropriate for students, given their disability, and how to make those adaptations to
support their learning.

Back to top
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The Law Office of Melinda Jacobs
1229 Westbury Road
Knoxville, Tennessee 37922
865-604-6340 (telephone)
865-539-6159 (facsimile)
Email: melindajacobslaw@aol.com

This presentation is designed to provide accurate and authoritative information in regard
to the subject matter covered. It is provided with the understanding that the presenter is not
engaged in rendering legal counsel. If legal advice is required, the services of a competent

professional should be sought.

Case summaries are reprinted with permission from the Individuals with Disabilities Education Law
Report® (IDELR) and Special Ed Connection®, published by LRP Publications, Inc.

Il THE BASICS OF SPECIAL EDUCATION LAW

a. What laws govern the provision of special education?

a. The Individuals with Disabilities Education Act (IDEA)

The Individuals with Disabilities Education Act (“IDEA”) is the federal
law that governs the provision of special education and related services to
eligible students with disabilities. The IDEA supercedes any State law or
local board policy that conflicts with the federal law.

b. Section 504 of the Rehabilitation Act of 1973 (Section 504)

c. The Americans with Disabilities Act (ADA) — Title Il

b. FAPE

a. Schools must provide a “free appropriate public education” to eligible
students with disabilities who are in need of special education and related
services. IDEA, 42 U.S.C. 1400(d).
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b. Whatis “special education?”

“Special Education” means “specially designed instruction, at no cost to
the parents, to meet the unique needs of a child with a disability....” It
may include Speech-Language Pathology Services (and any other related
service as defined by State law), Travel Training, and Vocational
Education.

“Specially Designed Instruction” means “adapting, as appropriate to the
needs of an eligible child...the content, methodology, or delivery of
instruction...to address the unique needs of the child...and to ensure
access to the general curriculum....” 20 U.S.C. 1401(29).

c. What are “related services?”

“Related Services” means “transportation and such developmental,
corrective, and other supportive services as are required to assist a child
with a disability to benefit from special education. 20 U.S.C. 1412(a)(11).

d. What does “appropriate” mean?
1. Attainment of passing grades
2. Advancement from grade to grade
3. Meaningful progress towards IEP goals/objectives
4. Procedural and Substantive Compliance with IDEA
e. How do we determine “eligibility?”
1. Meeting State criteria for eligibility

2. Being “in need of” special education and related services
3. Response to Intervention (RTI) and Special Ed Eligibility

c. Least Restrictive Environment (LRE)

a. Schools must educate students with disabilities in the “least restrictive
environment” to the maximum extent appropriate. 20 U.S.C. 1412(a)(5).

b. Does the IDEA mandate “full inclusion” or “mainstreaming?”

c. How does the IEP team make an LRE decision?
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d. IEPS AND IEP TEAMS

a. The Composition of the IEP Team

Effective July 1, 1998, every IEP (“Individualized Education Program”) team must
include “at least one regular education teacher of the child.” 34 C.F.R. § 300.344(2).
IEP teams must convene “not less than annually” to review and revise each eligible
student’s IEP. 34 C.F.R. § 300.343(c)(1).

The IDEA defines an IEP team to include the following individuals:
(1) the parents of the child;

(2) at least one regular education teacher of the child (if the child is, or may be,
participating in the regular education environment);

(3) at least one special education teacher of the child, or if appropriate, at least one
special education provider of the child;

(4) a representative of the school system who —

Q) is qualified to provide, or supervise the provision of, specially designed
instruction to meet the unique needs of children with disabilities;

(i) is knowledgeable about the general curriculum;

(iii)  is knowledgeable about the availability of resources of the school system;

(5) an individual who can interpret the instructional implications of evaluation
results, who may be a member of the evaluation team;

(6) at the discretion of the parent or the school system, other individuals who have
knowledge or special expertise regarding the child, including related services

personnel as appropriate, and;

(7) if appropriate, the child. 20 U.S.C. 1414(d)(1)(B) and 34 C.F.R. § 300.344.
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b. The General Educator’s Role

The IDEA specifically defines the legal responsibilities of the regular education
teacher as a member of the IEP team:

The regular education teacher of the child, as a member of the IEP team, shall, to
the extent appropriate:

Q) participate in the development of the IEP of the child;

Q) assist in the determination of appropriate positive behavior interventions
and strategies for the child; and

(i) assist in the determination of supplementary aids and services, program
modifications, or supports for school personnel that will be provided for
the child.

34 C.F.R. § 300.324(a)(3)

¢c. Common IEP Errors

1. “Drive-by” IEPs.

2. Forgetting the correct paperwork for the IEP meeting.

3. Refusing to consider requests from parents.

4. Refusing to let the parent contribute to the discussion.

5. Side-bar conversations.

6. Lack of follow-through on the IEP.

7. Leaving the teachers out of the “loop.” (When only the LEA Rep. knows
what the plan is!).
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d. Specific IEP Meeting Questions and Answers

1. What s IEP “Consensus?”

Sackets Harbor Central Sch. District v. Munoz, 725 N.Y.S.2d 119 (N.Y.App.Div.
2001).

The court upheld an administrative order that allowed several individuals who
demonstrated knowledge about a 3-year-old child with autism to vote at the
child's IEP meeting. The IDEA's expansive definition of an IEP team allowed
such individuals a voice in the decision-making process. The SRO's decision to
include the votes of all meeting participants in the final tally was not arbitrary,
capricious or affected by an error of the law. There was no dispute that the
individuals present at the meeting all possessed knowledge and expertise about
the child.

The parents argued that an aide and therapists present at the IEP meeting should
be considered members of the committee and therefore entitled to vote. However,
the committee chair only counted the votes of the six individuals she felt properly
comprised the committee. The district challenged an SRO's decision that it should
have considered the votes of all individuals with knowledge or expertise about the
child. The trial court upheld the SRO's decision because the district did not raise
any objection to the vote itself. The court also concluded the district could not
seek judicial review of a vote that it initiated. The district appealed. Although the
district correctly contended there was no provision in state law authorizing IEP
decisions to be made by majority vote, the court pointed out there was nothing in
the statutes that prohibited that decision-making process when the meeting took
place. The SRO's decision to include the votes of all meeting participants in the
final tally was not arbitrary, capricious or affected by an error of the law. The
IDEA's definition of an IEP committee includes those who have knowledge or
special expertise regarding the child. There was no dispute that the individuals
present at the meeting all possessed knowledge and expertise about the child.

2. Is Tape-recording Allowed in IEP Meetings?

Letter to Anonymous, 40 IDELR 70 (OSEP 2003). The U.S. Dept. of Education
opines that IEP meetings may be videotaped or audiotaped by parents consistent
with local policy or State law. In other words, parents have a right to tape IEP
meetings unless there is a local policy or State law which prohibits them from
taping the meetings. However, parents with disabilities who require a tape
recording of the IEP meeting in order to understand the proceedings retain the
right to tape the meetings, despite local policy or State law to the contrary.
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Horen v. Bd. Of Education of the City of Toledo Pub.Sch. Dist., 53 IDELR
79 (N.D. Ohio 2009). A school district in Ohio did not violate the IDEA by
refusing to allow parents of a child with a disability to tape record an IEP
meeting. This district had an official policy, which was applied consistently,
which prohibited tape recording of IEP meetings. There was no evidence that
either of the parents had a disability or language barrier which necessitated their
taping of the proceedings.

E.H. v. Tirozzi, 16 IDELR 787 (D. Conn. 1990). This case involved a parent,
E.H., who was a native of Denmark and had limited English proficiency. She
asked the district for permission to tape-record her child's IEP meeting so she
could review it at home with her dictionary to help her understand what was said.
The district refused. The court ordered the district to allow her to record the
meeting. It instructed that: "tape recording would allow E.H. to go home and
review what was said at the meeting with the aid of a dictionary. It would allow
her to go over the meeting again and again, until she was absolutely clear about
what her child's IEP for the coming year entailed. It is therefore an essential part
of her participation in the planning and evaluation of the IEP, a right she is
guaranteed under the [IDEA]."

V.W. v. Favolise, 16 IDELR 1070 (D. Conn. 1990). A school district violated a
parent’s right to “meaningful participation” in her child’s IEP meeting when it
refused to allow her to tape record the meeting. The child’s mother asked to tape
record the meeting because she had a partial impairment in her hand which made
note-taking difficult. The court rejected the district’s argument that allowing the
mother to tape record the meeting would have a “chilling effect” on the discussion
and exchange of ideas.. Under the IDEA, the court stated, "participation means
something more than mere presence” and the parent's right to effective
participation necessarily encompassed the right to record IEP meetings.

Conley, 16 EHLR 1080 (OSEP 1990). OSEP's informal position is that
videotaping should be permitted at the request of any party.

3. Are Parents Allowed to Behave Badly in IEP Meetings?

T.S. v. Weast, 54 IDELR 249 (D.Maryland 2010).

The parents of a 9-year-old with a seizure disorder failed to show that an IEP
team's decision to meet without them denied their child FAPE. The U.S. District
Court, District of Maryland ruled that the district was entitled to convene the
IEP team without the parents after it made several unsuccessful efforts to
include them, and that the resulting IEP offered the child an appropriate
placement. The parents left, refused to attend, or postponed several meetings
during the summer for various reasons. Because the school year was about to
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begin, the team met without them in mid-August. The parents rejected the
resulting IEP and placed the child in private school. They asserted that the IEP
team violated the IDEA procedurally and denied the child FAPE. An ALJ sided
with the district and declined to award tuition reimbursement. On appeal, the
court noted that a district may meet without a parent if it is unable to convince
the parents that they should attend. 34 CFR 300.322(d). In this case, the parents
had the opportunity to participate, the court observed, but chose not to, "as was
their right.” However, that did not mean that the district violated the IDEA by
continuing without them. Furthermore, any alleged procedural irregularity did
not interfere with the provision of FAPE. The parents failed to provide
evidence, other than stating their own preference, that the proposed placement
was inappropriate. Finally, the parents acted unreasonably by declining to
attend any of the summer meetings. "While the Parents may have been
continuing to gather information and evaluations about their son's disorder, the
IEP team meetings could not simply be pushed back over and over again,
because an IEP needed to be created ... before the beginning of the school year,"
U.S. District Judge Deborah K. Chasanow wrote.

A.R. v. State of Hawaii, Dept. of Education, 56 IDELR 202 (D. Hawaii 2011).

Because the parent of a teenager with a severe intellectual disability was
responsible for the Hawaii ED's delay in developing her son's 2009-10 IEP, she
could not use the IDEA's stay-put provision to recover the cost of the student's
private placement. The U.S. District Court, District of Hawaii affirmed a due
process decision that denied the parent's request for tuition reimbursement. The
court observed that the parent did not challenge the substance of the IEP, which
was developed two weeks into the school year. Rather, she alleged that the ED's
failure to have an IEP in place on the first day of school entitled her to
reimbursement under the stay-put provision. The court disagreed, noting that
the parent had rejected the ED’s numerous attempts to schedule an IEP meeting
before the start of the school year. Although the student had attended the private
school the previous year, the court explained that the parent could not transform
what was essentially a unilateral private placement into the student's stay-put
placement by obstructing the ED's efforts to timely develop an IEP. "Absent her
actions, the substantively unchallenged IEP would have been in place before the
school year began [at the local high school], and [the parent] would have had no
basis to challenge the IEP or to seek private school tuition from [the ED] for the
2009-10 school year," U.S. District Judge Susan Oki Mollway wrote. The court
declined to adopt a broad rule that stay-put does not apply to purely procedural
IEP challenges, however, and explained that its holding was limited to the
specific circumstances of the case.
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Upper Freehold Regional Bd. Of Education v. T.W., 56 IDELR 215 (D.N.J.
2011).

Refusing to cooperate with the IEP process proved to be an expensive mistake
for the parents of a kindergartner with PDD-NOS. Determining that the parents'
conduct was unreasonable, the District Court reversed an order reported at 7
ECLPR 48 that required a New Jersey district to fund the child's out-of-district
placement. The court observed that it could not determine whether the IEP
proposed by the district was appropriate, as there was no IEP to review. The
parents did not accept or reject a draft IEP, and they did not respond to the
district's efforts to schedule a follow-up IEP meeting. U.S. District Judge Joel
A. Pisano noted that the 3d U.S. Circuit Court of Appeals permits the reduction
or elimination of tuition reimbursement when parents disregard their obligations
to cooperate and assist in IEP formation. "The court finds that the parents'
conduct in delaying, canceling, or refusing to set up additional meetings with
the IEP team substantially precluded any possibility that the district could
timely develop an appropriate IEP for [the child] and provide the necessary
services to him, or that the parties could resolve this dispute without resort to
litigation," Judge Pisano wrote in an unpublished decision. In the alternative,
the court found that the parents' failure to provide timely notice of the out-of-
district placement precluded them from recovering tuition expenses from the
district.

J.J. v. District of Columbia Pub. Schs., 56 IDELR 93 (D.D.C. 2011).

The District of Columbia did not deny FAPE to a student with behavioral
problems when it failed to convene a timely meeting to determine the child's
eligibility and placement. The District Court affirmed an IHO's decision that the
conduct of the child's parent and her attorney caused much of the delay. The
district failed to comply with two deadlines set by an IHO requiring it to meet to
determine whether the student was eligible and, if appropriate, develop an IEP.
The district subsequently sent possible dates to the parent's counsel on multiple
occasions, but received no response. Months after the district's initial invitation,
the parent and attorney agreed to a meeting time. Meanwhile, the parent alleged
that the district denied the student FAPE by failing to comply with the prior
hearing officer's orders. An IHO dismissed the complaint. The IHO noted that the
parent's counsel appeared to engage in the "troubling conduct™ of avoiding the
IEP process in favor of litigation, and in detriment to the child's educational
interests. The parent appealed. The District Court agreed that the district made
reasonable efforts to schedule a meeting, and that those efforts were frustrated by
the plaintiffs. Several letters of invitation were faxed to the parent's attorney.
However, lack of response or lack of availability of the attorney or the parent
delayed the process. The court acknowledged that the district's first attempt to
arrange a meeting did not occur until 15 days beyond the deadline set by the
hearing officer, and that the second invitation was not issued until after the second
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deadline expired. Nevertheless, by not responding to the district's invitations, "the
plaintiffs interfered with [the district's] eventual attempts, while technically
belated, to schedule the eligibility meeting,” U.S. District Judge Richard W.
Roberts wrote.

Encinitas Unified Sch. Dist., 56 IDELR 147 (SEA CA 2011).

Just because an IEP team leader refused to leapfrog over the placement continuum
to consider a parent's preferred private school placement did not mean she
prevented the parent's meaningful participation. The ALJ noted that the district
was entitled to start the discussion of placement by considering those options that
offered the highly social child the greatest opportunities for mainstreaming. The
parent rejected the district's offer to place the 9-year-old with speech and hearing
impairments in a special day class, with significant mainstreaming opportunities,
and instead sought reimbursement for tuition at a private school for students with
disabilities. The district filed a due process complaint, seeking a declaration that it
offered the child FAPE. The ALJ rejected the parent's contention that the district
denied the child FAPE by preventing her from genuinely participating in the
meeting. The ALJ pointed out that the team leader's approach accorded with LRE.
"In essence, the IEP team must start with placement in general education and ask,
why not," the ALJ wrote. Thus, it was proper for the leader to discuss the SDC,
before addressing the more restrictive private school option. Moreover, although
the team leader considered the least restrictive settings first, several other team
members attempted to discuss the student's strong social skills and concerns that
the private school was too restrictive. However, the parent was adamant that the
student was not ready to leave private school. Believing she was being ignored,
the parent left with her advocate before the IEP meeting was finished. The ALJ
determined that because the parent was afforded opportunity for meaningful
participation, the parent was not entitled to tuition reimbursement.

French v. New York State Dept. of Education, 55 IDELR 128 (N.D.N.Y. 2010).

A New York district did not deny FAPE to a student with autism whose father
kept her out of school, refused to attend IEP meetings, and continually opposed its
proposed IEPs. Noting that the district went out of its way to accommodate the
parent's concerns, the District Court held that the child's failure to receive FAPE
was caused by her father's "dilatory tactics and unwillingness to compromise.”
The parent alleged that the district denied his daughter FAPE over a period of
several years by committing various procedural errors, such as failing to provide
prior written notice. The court noted that for a court to find a denial of FAPE on
procedural grounds, there must be evidence that the error compromised the
student's right to an appropriate education, seriously impeded the parent's
opportunity to participate, or caused a deprivation of educational benefits. 20
USC 1415(f)(3)(E)(ii). None of those things occurred here. Although the student
went for years without an appropriate program, the source of her dilemma was not
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the district, but her father. The court observed that the district repeatedly
demonstrated a desire to accommodate the parent's concerns. It pointed to minutes
of a 2001 IEP meeting, in which the team reviewed the parent's written input,
discussed his request for updated evaluations, and recommended a home-based
program the parent had suggested. However, the parent refused to allow his
daughter to participate in the program and “repeatedly delayed the
implementation of Plaintiff's proposed IEPs, regardless of how reasonable they
were and regardless of whether they provided every item of relief he requested,”
U.S. District Judge Frederick J. Scullin Jr. wrote.

e. DISCIPLINE - MELINDA’S TOP TEN SPECIAL ED DISCIPLINE
STRATEGIES

1. In Manifestation Determinations, look for evidence of forethought and
planning in student behavior to isolate willful actions from actions that are
“caused” by a disability.

Look for:

e Evidence of forethought and planning the behavior.

e Evidence of the student’s ability to control his/her behavior in other
situations.

e Evidence that the student is aware that poor choices have consequences.

e Evidence of problems with impulsive behaviors in the classroom.

e Evidence of past parental concerns regarding impulsivity.

e Evidence of drug use.

a. What behaviors are typically not caused by ADHD?

e Student enjoyed his misbehavior and planned it to achieve
maximum effect.

Medford Public Schools, 110 L RP 31566 (SEA MA 2010).

No evidence supported a parent’s argument that the misconduct of a 17-year-
old with ADHD and a learning disability was related to his disabilities. The
student accumulated nine out-of-school suspensions for violating school rules and
faced criminal charges for an off-campus incident. His Massachusetts district
determined that there was not a direct and substantial connection between the
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student’s disabilities and his behavior. It suspended him indefinitely and proposed
placing him in an IAES. The student's parent challenged the MD review and
objected to the proposed placement. The hearing officer explained that when a
student is facing exclusion for more than 10 days for disciplinary reasons, the
district must conduct an MD review to determine 1) whether the student's
behavior was caused by or directly and substantially related to his disability, and
2) whether the student's offending behavior is a direct result of the district's failure
to implement his IEP. Finding no evidence to suggest that the district did not
implement the student's IEP, the hearing officer focused on the relationship
between the student's disability and his behavior. The student's teachers and his
counselor agreed that there was no direct or substantial relationship. They
explained that the student was able to conform his behavior when he wanted to,
that he enjoyed the drama of misbehavior, and that he planned his conduct to
achieve maximum effect. A school psychologist who evaluated the student
reported that the student knew that his poor choices had consequences.
Moreover, the psychologist indicated that the circumstances of the misconduct
involved advanced planning rather than the impulsivity associated with ADHD.
Although the MD team did not consider the evaluation, the district could use it to
support the team's conclusion that there was no connection between the student's
conduct and his disability. Finding that the parent failed to show that the proposed
placement was inappropriate, the IHO upheld the district's decision.

e Trading marijuana for food and cash at school.

Okemos Public Schools, 45 IDELR 115 (SEA Mich. 2006).

A district correctly determined that a ninth-grader’s trading of marijuana
for food or cash with other students was not related to his ADHD. Although the
student received special education services under the categories of OHI and SLD,
his parents only argued that the impulsivity related to his ADHD caused his
misconduct. The district showed that the student's record did not support this
contention. The student's teachers characterized him as "a mature, thoughtful and
reflective student who did not display impulsive behaviors or an inability to
control his behaviors." Moreover, the records showed his teachers had never
contacted administration with respect to any problematic impulsive behaviors.
Although his parents had recently participated in IEP meetings and wrote letters
regarding his program to the district, they did not mention any problems with the
student's impulsivity. The IHO gave little weight to the testimony of an expert
who agreed that ADHD could result in an individual's tendency to engage in
risky, criminal behaviors. The expert had initially testified only with respect to
drug use, was surprised by the addition of the drug dealing issue, and revised his
testimony after being led by the parents' attorney's questions.
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e Making an obscene gesture at classmates and threatening physical
harm.

Hollingsworth v. Hackler, 53 IDELR 298 (Tex.Ct.App. 2009).

An MD team’s finding that a middle schooler's misconduct was unrelated
to his ADD helped to insulate a principal and vice principal from Section 1983
claims arising out of the student's proposed placement in an IAES. Determining
that the student's parents had no right to participate in the placement decision, the
Texas Court of Appeals held that the officials were immune from suit. Public
officials are immune from liability under Section 1983 when their conduct does
not violate a clearly established statutory or constitutional right. The parents
claimed that the officials' unilateral decision to place the student in an IAES
violated their right under the IDEA to participate in placement decisions. The
court disagreed. While the parents had a right to participate in the MD review -- a
right that they exercised fully -- they did not have the right to participate in
placement decisions if the student's behavior was not found to be a manifestation
of his ADD. Rather, the district was free to discipline the student in the same
manner that it would discipline students without disabilities, so long as it ensured
that the student received FAPE. Because the MD team found that the student's
behavior, which included making an obscene gesture at classmates and
threatening physical harm, was unrelated to his disability, the officials were
allowed to impose the same disciplinary sanctions they applied to other
students. "The [parents] did not allege nor did they present any evidence showing
that the disciplinary procedures applicable to [district] children without
disabilities require parental involvement in the school's disciplinary decisions,"
Chief Justice John Cayce wrote. Absent evidence that the officials violated the
parents' IDEA rights, the parents could not pursue a Section 1983 claim.

2. Develop Viable “Interim Alternative Educational Placements”

a. “Expelling” a Student To an Alternative School

Reiser v. Fairfax County Sch. Board, 44 IDELR 187 (E.D. Va. 2005).

A 10th-grade-student who was expelled from his Virginia district school for
conduct unrelated to his disability, ADD, was offered FAPE in the district's
alternative placement. A federal District Court decided that Virginia state law did
not impose any greater burden on the district to provide opportunities that were
unrelated to the implementation of his IEP than did the IDEA. Despite the fact the
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student was no longer able to participate in the Japanese immersion program
provided by his school, the student was offered online advanced placement
classes. The court reviewed the language of the IDEA and state regulations and
found that the district was required to offer an alternative placement that allowed
for a continuum of special education services under both federal and state rules.
The parents did not offer any evidence to show the district had failed in this
respect. Their request for tuition reimbursement for their unilateral placement of
the student was denied.

b. In-School Suspension (*“ISS”):

China Spring Independent School District, 110 LRP 36343 (SEA TX 2010).

A Texas district did not deny FAPE to a student with ADHD, a mood disorder
and ODD by placing him in ISS as a disciplinary consequence for misconduct.
Having concluded that the student's behavior was not a manifestation of his
disabilities, the district placed him in an IAES for an undisclosed period of time.
The placement was fulfilled on campus in the ISS classroom rather than at the off-
campus IAES in order to implement the student's IEP. The student received
assignments from his teachers during the IAES. The student's parent argued that
the district denied the student FAPE in the IAES by failing to provide him with
his IEP modifications and accommodations, and by failing to provide him with
appropriate academic assignments. Because the MD team concluded that the
student's behavior was not a manifestation of his disability, the imposition of the
IAES was appropriate to hold the student accountable for his behavior, the
hearing officer said. The evidence showed that while the student did not have
access to his IEP accommodations for the first two days of the IAES, the issue
was promptly resolved once the principal was notified. Moreover, the student was
allowed to attend some of his classes and to receive counseling during the 1AES.
"While the student may have elected not to produce much work ... the credible
evidence did not show the school district failed to provide student with anything
to do," the hearing officer wrote. The hearing officer concluded that the parent
failed to show that the IAES was inappropriate or that the district failed to provide
him with FAPE during his stint in ISS.
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3. Understand the 45-day Rule for Students with Disabilities Who Commit
Violent/lllegal Acts At School

a. Whatis a “weapon”:

Upper St. Clair School District, 110 LRP 57903 (SEA PA 2010).

A high school student with autism, ODD, and ADHD might not have meant to
bring a knife to school, but that could not stop his Pennsylvania district from
assigning him to an IAES for 45 days. Because the knife with dual blades fit the
IDEA's definition of a weapon, the district was entitled to remove him
regardless of whether bringing the item to school was simply a mistake. The
student was reaching into his backpack when he realized he had the knife. He
immediately gave it to a therapist in the room. The district then began steps to
remove him for violating school weapons policies. The parents requested an
expedited due process hearing challenging that decision. The IHO rejected the
parents' argument that the district first had to establish the student acted
intentionally. The IDEA implementing regulation at 34 CFR 300.530(g)(1), which
permits temporary removal for weapons possession, makes no mention of intent,
the IHO observed, nor did the school's policies or the applicable state statutes.
The IHO also noted that evidence of whether the conduct was connected to a
disability was irrelevant, given that 34 CFR 300.530(g) allows removal "without
regard to whether the behavior is determined to be a manifestation of the child's
disability.” It also was irrelevant that the knife in question included non-weapon
tools, such as a corkscrew. Because it had cutting blades of 2 1/2 and 3 inches, it
was a weapon under the IDEA. Finally, the IHO rejected the parents' argument
that the removal should have been for a shorter period. "Student did possess an
instrument which constitutes a weapon on school property,” the IHO wrote. Thus,
under the IDEA, the district had full discretion to determine the length of removal
up to 45 days.

b. What is the “Infliction of Serious Bodily Injury”:

"Serious bodily injury” requires substantial risk of death, extreme physical pain,
protracted and obvious disfigurement, or protracted impairment of a bodily member,
organ, or mental faculty. IDEA, 20 U.S.C. 1415.

Southern York County School District, 54 IDELR 3-5 (SEA PA 2010).

A Pennsylvania district must return a student with autism to his original
educational placement after it improperly concluded that the student's
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misbehavior on the bus necessitated his removal to an IAES. The seventh-grader
was riding the bus when his driver changed the route due to weather conditions.
The sudden change triggered an inappropriate behavioral response from the
student; he allegedly physically assaulted a district employee. Although the IEP
team determined that the student's conduct was a manifestation of his disability, it
also determined that the student's behavior involved serious bodily injury which
justified his removal to an IAES for up to 45 days. The parents appealed, arguing
that the student's behavior did not meet the IDEA's definition of serious bodily
injury. To justify unilateral IAES placement, the infliction of bodily injury must
involve "a substantial risk of death; extreme physical pain; protracted and obvious
disfigurement; or protracted loss or impairment of the function of a bodily
member, organ or mental faculty,” the hearing officer explained. Here, no one
received outside medical care as a result of the bus incident. Moreover, all
district personnel returned to their duties after the incident, and no one missed
work. "Although the student's behavior was injurious and frightening," the
hearing officer wrote, "it does not fit within the IDEA's narrow definition of the
infliction of serious bodily injury.” The hearing officer thus concluded that the
district's unilateral removal of the student to an IAES was inappropriate.

In re: Student with a Disability, 54 IDELR 139 (SEA KS 2010).

Although a paraprofessional suffered pain, discomfort and disorientation after
being hit by a student that was no basis for a Kansas district to place the child in
an IAES. Because the paraprofessional did not suffer extreme pain, her injuries
did not fall within the statutory definition of ''serious bodily injury."” The
student, an 83-pound 12-year-old, struck the paraprofessional on the head four
times with his knuckles. The paraprofessional reported dizziness, blurred vision,
and pain that she rated at "'seven’ on a scale of one to 10. However, she was
given no pain medication at the hospital and was back to normal the next day.
The student's parent filed a due process complaint, arguing that the MD review
team's decision to move the child to an interim placement for 45 days was
inappropriate. An IHO agreed, and the district appealed. On appeal, the state
review officer noted that serious bodily injury must involve: 1) a substantial risk
of death; 2) extreme physical pain; 3) protracted and obvious disfigurement; or 4)
protracted impairment of a bodily member, organ or mental faculty. 18 USC
1365(h). Under the facts, the IHO correctly ruled that the injury did not fit the
statute. "The Review officer is not insensitive to the fact that [the district] believes
that [the paraprofessional's] injuries were traumatic, painful and significant,” the
SRO wrote. However, he declined to alter the decision of the IHO, who reasoned
that "common minor symptoms from knuckle wraps to the head by a small child
... while without doubt very uncomfortable” do not fit the statutory definition of
extreme physical pain.
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Bisbee Unified School District No. 2, 54 IDELR 39 (SEA AZ 2010).

An ALJ found that an Arizona district was not justified in removing a student
with autism to an IAES because he kicked his elementary school's principal.
Although the district claimed that the student inflicted extreme physical pain
when he lunged at the principal and kicked him while being restrained, the
principal’s actions following the incident revealed otherwise. The principal said
he felt a "'sharp pain' and went home for the rest of the day. Although his knee
was swollen, he did not seek medical attention. The next day, he drove 200
miles. Three weeks later, he received a cortisone injection. Despite finding that
the incident was related to the student's disability, the district removed the student
to an IAES. The parent claimed the removal violated the IDEA. The ALJ agreed.
A district can move a student to an IAES for up to 45 school days without regard
to whether his conduct was related to his disability in several instances, including
when the student has inflicted serious bodily injury. "Serious bodily injury"
requires substantial risk of death, extreme physical pain, protracted and obvious
disfigurement, or protracted impairment of a bodily member, organ, or mental
faculty. Here, the evidence did not support the district's contention that the
principal suffered extreme pain. The principal never claimed in his statement or
testimony that he was in severe pain. His actions following the incident were not
those of a person who was. "Therefore, [the district] did not have legal authority
to place [the student] in an IAES," the ALJ wrote. No compensatory education
was warranted, however, as the student received a FAPE in the IAES.

4. Respond to Truancy as a Behavior Problem

Questions to Ask:

a. Is the student’s truancy chronic or episodic?
b. Does the student’s educational disability cause the student to be truant?

c. If the student’s disability causes his/her to be truant, has the school district
attempted strategies to encourage the student to attend school?
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Question: Can truancy trigger an obligation to conduct an FBA and develop a BIP?.

Rodriguez v. San Mateo Union High School District, 109 LRP 72424 (9th
Cir. 2009).

A California district was not required to develop a BIP for a student merely
because he was arrested for stealing and had a problem with truancy. The 9th U.S. Circuit
Court of Appeals agreed with the District Court and an ALJ that the student’s behavior
was not severe enough to warrant a BIP. The student was arrested for taking beer from a
supermarket. Pursuant to an agreement with a juvenile court, the student’s parent placed
him in a private residential program. Claiming that the district’s failure to develop a BIP
after the student’s arrest amounted to a denial of FAPE, the parent sought reimbursement
for the residential placement. An ALJ found for the district, and the District Court
affirmed at 109 LRP 44926. The parent appealed. Affirming the District Court’s ruling,
the 9th Circuit reasoned that the student’s behavioral problems did not cause harm or a
serious threat of harm to persons or property, as outlined in California regulations. As
such, the student was not entitled to a BIP under state law. Nor did the parent provide
evidence of other circumstances warranting a BIP under the IDEA. While the student’s
truancy interfered with his learning, the district adequately addressed that issue in the
student’s IEP. The plaintiffs also raised a new argument on appeal — that the student’s
IEP required consultation with mental health services. However, the court pointed out
that such consultation was required only if the student’s condition worsened.
Furthermore, the court could not consider issues that the parent failed to raise at the due
process hearing.

Springfield School Committee v. Doe, 53 IDELR 158 (D. Mass. 2009).

An IEP team's failure to promptly respond to the frequent truancy of a 16-year-old with
cognitive, attention, and behavioral difficulties denied the student a FAPE. Given the
extent of the teenager's absenteeism, and the fact that his IEP addressed improving his
handling of school responsibilities, the district should have determined that a reevaluation
was in order. The student was truant 32 days during a two-month period. The district did
not reconvene its IEP team or take any independent action as a result of the absences. The
student filed a due process complaint, alleging that the district deprived him of a FAPE.
An independent hearing officer agreed, and required the district to provide compensatory
education. The hearing officer based his decision on the IDEA implementing regulation
at 34 CFR 300.303, which requires a district to reevaluate a child if it determines that his
educational or related services needs warrant it. Echoing the IHO's opinion, the court
observed that once the truancy became excessive, the district had an affirmative duty to
respond. The court noted that the goal regarding managing school responsibilities was
grounded in the student's often being late and walking out of class. Given that concern
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and the number of absences, the district should have determined that a reevaluation was
warranted. The court was not persuaded by the district's argument that there was no
specific showing that the error caused the loss of an educational benefit. Its failure to
respond to the student's chronic truancy within the context of his IEP was reason enough
for the IHO to conclude that the student was denied a FAPE, the court observed.

5. Don’t Assume that Emtionally Disturbed (ED) Students’ Misconduct Is
Always Caused By Their Disability

e ED Student Smoking Pot — Not a Manifestation of his ED

Baltimore County Public Schools, 46 IDELR 179 (SEA Maryland 2006).

A Maryland LEA did not violate the IDEA when it suspended a 16-year-
old student with an emotional disturbance for smoking marijuana just before
coming to school. Administrative Law Judge Una M. Perez noted that the
student's parent, as the party challenging the LEA's manifestation determination,
bore the burden of proving that the student's marijuana use was caused by or had a
direct and substantial relationship to the student's disability. The parent submitted
a letter from the student’s therapist, stating that the student had a major psychiatric
disability that significantly affected the student's psychological, social and
academic development. As Judge Perez observed, however, the letter did not state
that the student's marijuana use was a manifestation of his emotional disturbance.
Furthermore, the judge pointed out that the IEP team considered several factors in
making the manifestation determination, including the student's record, his
progress, his referrals, the implementation of his IEP, his achievements and his
behavioral assessments. Concluding that the IEP team conducted the
manifestation meeting in accordance with the IEP, Judge Perez affirmed the
manifestation determination.

e ED Student Planning Attack on the Bus — Not a Manifestation of ED

In re: Student with a Disability, 51 IDELR 231 (SEA VA 2008).

A surveillance video that showed a 13-year-old student discussing an attack on a
schoolmate in advance helped to persuade an IHO that the attack was not a
manifestation of the student's emotional disability. The video, along with staff and
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expert testimony, undermined the parents' claim that the student acted out of
frustration. The student, who had intermittent explosive disorder, had a history of
verbally and physically attacking others without an apparent reason. Although the
parents asserted that the seventh-grader was upset about changes made to his IEP,
and that other students were encouraging his behavior, neither explanation tied the
attack was to his disability. A video tape taken on the school bus, which showed
the student kicking the head of his classmate, revealed that he planned the attack.
"The event was filmed and it clearly shows ... that [the student] communicated his
intentions to other students on the bus and he delivered the blow at a
predetermined point in time,"” the IHO wrote. Multiple district staff members and
expert witnesses testified that the student was aware of the consequences of his
behavior, that his attack was a premeditated act of violence, and that it was not
directly or substantially related to his disability. Furthermore, a teacher testified
that she discussed the changes to the student's IEP with him just prior to the
incident, and that he did not appear upset. Finding no evidence that the attack was
a manifestation of the student's disability, the IHO upheld the results of the
district's MD review.

e Girl Kicked A Male Student in the Groin — Was a Manifestation of ED

Manteca Unified School District, 50 IDELR 298 (SEA CA 2008).

Concluding that a student's treating psychiatrist was far more knowledgeable
about her PTSD than a school neuropsychologist, an ALJ overturned the results of
a district's MD review. The ALJ found that the student's conduct -- kicking a male
schoolmate in the groin -- was directly related to her disability. The
neuropsychologist observed that the student had never attacked another student
before the incident in question. She also opined, without explanation, that the
student's conduct was unrelated to her PTSD. However, the ALJ pointed out that
the neuropsychologist had not assessed, treated, or even met the student. The
student's psychiatrist, in contrast, had worked with the student for more than year.
As a child and adolescent psychiatrist, he was qualified to diagnose and treat
PTSD. Most importantly, the ALJ noted, the psychiatrist offered a detailed and
credible explanation of how the student's PTSD influenced her actions. "He
explained that [the student's] behavior was very likely related to her PTSD
because the boy who student kicked was sexually harassing her before she kicked
him, and her PTSD was caused by a sexual assault,” the ALJ wrote. According to
the psychiatrist, the ALJ observed, individuals with PTSD are "hyper-vigilant"
and have difficulty regulating their emotions. Finding that the psychiatrist was
more credible than the school neuropsychologist, the ALJ ordered the district to
immediately return the student to her pre-discipline placement.
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e Teenage Boy Wrote List of Students to Kill — Not a Manifestation of ED

Westford Public Schools, 55 IDELR 27 (SEA MA 2010).

The parents of a 13-year-old who allegedly penned a list of students he planned to
shoot failed to overcome a district's decision to expel the student. There was no
evidence that the teen's conduct was caused by, or directly and substantially
related to his social anxiety or selective mutism, an impartial hearing officer
concluded. The seventh-grader had a behavior plan that addressed his tendency to
withdraw and become aggressive when anxious. The list, which he created with
other students' input, contained 75 names. On the other side of the paper, the
student had written "I am bored” 50 times. After a classmate reported that the
teenager said he planned to shoot the people on the list, the district determined
that the behavior was unrelated to his disabilities and excluded him for the rest of
the year. The parents filed a due process complaint, challenging the MD review
team's conclusion. The IHO noted that the usual triggers for the student's
aggressive behavior were not present when he authored the list. Furthermore, his
typical responses to triggering situations, such as non-responsiveness, increased
anxiety, or verbal and physical aggression, were absent. The IHO pointed to
teachers' testimony that they had never observed the student's behavior escalate
because he was bored and that his development of the list was a unique behavior.
In addition, the IHO was un-persuaded by the testimony of the student's
psychiatrist, who stated generally that the student could be unpredictable when
upset or anxious. "The standard to determine whether [the student's] conduct was
caused by or had a direct and substantial relationship to his disabilities requires
more than a general relationship between his conduct and his disabilities,” the
IHO wrote. Moreover, there was no evidence that the student was experiencing
such emotions when he made the list.

e ED Student Planning Paintball Raid — Not a Manifestation

Fitzgerald v. Fairfax County Board of Education, 50 IDELR 165 (E.D. Va.
2008).

The parents of an 11th-grader with anxiety issues may have objected to the
manner in which an MD review was conducted, but that did not invalidate the
district's decision to suspend the student for the remainder of the school year. The
U.S. District Court, Eastern District of Virginia held that the district conducted a
proper MD review before determining the student's punishment. The court
rejected the parents' argument that they had an "equal right" to determine the
members of the student's MD team. While parents have the right to invite
additional participants to an MD review, they do not have the right to veto a
district's choice of team members. Nor did the parents have the right to veto the
MD team's finding that the student's weekend paintball raid on the high school
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was unrelated to his emotional disability. "Consensus may be desirable as a goal,
but cannot always be reached and is not statutorily required,” U.S. District Judge
T.S. Ellis 11l wrote. The court acknowledged that the student's special education
teacher prepared a draft IEP in advance of the MD review that recommended a
home placement. However, noting that the MD team thoroughly discussed the
nature of the student's disability, the student's educational records, and the
conduct at issue, the court found insufficient evidence of predetermination. The
court also pointed out that the student orchestrated the incident, and was not
swayed by his friends to engage in inappropriate behavior. Based on the nature of
the incident and the student's disability, the court concluded that the extended
suspension was appropriate.

6. Use Emergency Removals for Violent/Dangerous Students

Most courts will approve the emergency removal of a student with disabilities in
response to clearly dangerous and/or significantly disruptive behaviors in school:

M.M. v. Special School District No. 1, 49 IDELR 61, 512 F.3d. 455 (8" Cir.
2008).

A Minnesota district did not deny FAPE to a middle schooler with an emotional
disturbance by suspending her on multiple occasions for assaulting teachers
and schoolmates, carrying weapons to school, and engaging in threatening and
disruptive behavior. The 8th Circuit determined that the district fulfilled its FAPE
obligation by offering a placement in an alternative educational setting. As a
preliminary matter, the court determined that the parents bore the burden of
persuasion. Although Minnesota law requires school districts to prove their
compliance with the IDEA, the 8th Circuit echoed its holding in School Bd. of
Indep. Sch. Dist. No. 11 v. Renollett, 45 IDELR 117 (8th Cir. 2006), that the
burden of persuasion falls on the party bringing the action. The 8th Circuit thus
overturned the District Court's determination that the district bore the burden of
persuasion. Turning to the merits of the claim, the court noted that the members of
the student's IEP team, including the parent, agreed that the student could not
receive an educational benefit in her current setting. However, the parent declined
the district's offer to place the student in a more restrictive program at another
school and requested mediation. Under the IDEA's stay-put provision, the court
explained, the district had to maintain the student's current setting until the parties
agreed on an alternative. "The parties have agreed that a change of placement is
needed; only their failure to agree on an interim change, combined with the school
district's stay-put obligations, have left the child in a setting that is not
successfully controlling her dangerous misbehavior,”" U.S. Circuit Judge James B.
Loken wrote. Judge Loken further observed that the student's lack of educational
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services during her suspensions stemmed from the parent's refusal to accept the
district's offer of home schooling services. Moreover, the evidence showed that
the student received "some educational benefit" during her eighth-grade year.
Determining that the district offered the student FAPE, the 8th Circuit reversed an
award of compensatory education and attorney's fees.

Smithton R-VI School District, 110 LRP 22863 (SEA MO 2010).

Because a student's physical aggression could not be appropriately addressed in
a general education setting and posed a safety risk, his district could move him
to in an IAES, an IHO found. Although his parents preferred that the district
maintain him in his current placement in a general education class 80 percent of
the day, doing so was likely to result in injury to himself or others. During the
2008-09 and 2009-10 school years, the student engaged in frequent aggressive
behavior. At one point, he threatened to kill himself. On March 25, 2010, the
district requested an expedited due process hearing, seeking to place the student in
an IAES. If a student’s current placement is substantially likely to result in injury,
either to the student or to others, an IHO can order that the student be placed in an
IAES for up to 45 days. 34 CFR 300.532 (b)(2)(ii). The IHO noted the severity of
the student's past behavior, which included striking and leaving marks on adults.
Furthermore, although the parents insisted that the frequency of behavioral
incidents had decreased, the IHO pointed to a March 3, 2010 assault as evidence
that the behavior continued to endanger others' safety and could not be adequately
addressed in his current placement. Underlining the inappropriateness of the
placement was the fact that the child, who had been diagnosed with ODD, interim
explosive disorder and adjustment disorder, was receiving just 15 minutes of
special education services. "This is not remotely equivalent to the comprehensive
structured setting ... which Student clearly needs,” the IHO wrote. The IHO
remarked that in hindsight, the district should have placed the child in a self-
contained special class, as it initially advocated in 2008, but that at the time, the
parents would only agree to a general education class.

Collingwood Borough Board of Education, 54 IDELR 336 (SEA NJ 2010).

A district was entitled to place a first-grader with ADHD and ODD in a highly
structured out-of-district program for students with behavioral challenges, an
ALJ concluded. Although the parent preferred that her child attend an in-district
day care facility, the out-of-district program had the staff and services necessary
to address the child's aggressive behavior. An ALJ issued a prior emergent order
that removed the student from a district school based on his escalating behavioral
issues. The ALJ agreed that the student should be placed in a highly structured
program with behavioral supports. The student was placed at home while the
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parties searched for an appropriate placement. However, the parent and district
could not agree on placement. The district sought an emergency order placing the
student in the out-of-district program. The ALJ noted that the prior emergency
order that placed the student on home-bound instruction was only a temporary
measure until a suitable placement was found. Moreover, the emergent nature of
the issue had not abated. A review of the record showed that prior to home
placement the student's aggressive and destructive behaviors were escalating.
Furthermore, the out-of-district placement would provide the highly structured,
intensive setting the student required. In addition, its staff members were certified
to educate special needs children with severe behavioral issues. The placement
preferred by the parent, on the other hand, was a small facility with programs for
nursery through kindergarten students. Although licensed as a child care center, it
was not approved by the New Jersey ED as a school for students with disabilities.
Moreover, the class the student would enroll in would not include any first- or
second-graders, and the school did not have a curriculum for those grades.

Saddleback Valley Unified School District, 52 IDELR 56 (SEA CA 2009).

A 12-year-old with an emotional disability and ADHD was placed in a special
day class due to years of self-injury, throwing items and verbal aggression arising
from anger. When his behavior improved, the student was placed in a general
education setting. Three weeks later, he poked a classmate's leg with a retractable
knife. The assistant principal stated the incident was a thoughtless act by a student
who was trying to appear different, but still the district found that the incident was
a manifestation of the student's disability. It removed the student to an IAES for
45 days. After the student returned, he teased a classmate. He also verbally
threatened a student. However, the student did not engage in any conduct for
which he was formally disciplined. Teachers reported that he sometimes became
tense since returning but was easily calmed. Other teachers stated that he was
well-behaved. The district sought to remove the student to an IAES for an
additional 45 days. A hearing officer may order a change in placement of a child
with a disability to an appropriate IAES for not more than 45 school days if the
officer determines that maintaining the child's current placement is substantially
likely to result in injury to the child or to others. 34 CFR 300.532(b)(2)(ii). The
district failed to show that keeping the student in his current placement was
substantially likely to result in injury. While acknowledging that the knife
incident was serious, the ALJ observed that weapons possession alone is not
enough for a second 45-day removal. Plus, the assistant principal's testimony
indicated that the incident was not dangerous conduct related to anger. Moreover,
the evidence showed that the student was improving his self-control and no longer
engaged in self-injury and throwing items. There was no indication that he would
return to those behaviors if not removed. Finally, the few minor incidents of
misconduct that occurred in the current school year were not enough to warrant a
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change of placement. The ALJ denied the district's request to move the student to
an IAES for an additional 45 days.

7. Understand that Drug/Alcohol Abuse May Not Be Caused by a Disability

Many parents and advocates will assert that a student with disabilities is “self-
medicating” by using illegal drugs at school and, therefore, should not be punished
for this behavior (which, they argue, is related to the student’s disability). However,
courts do not always adopt this view:

Nguyen v. District of Columbia, 54 IDELR 18 (D.D.C. 2010).

The tenuous connection between a 17-year-old student's depression and his poor
performance in high school undermined his parent's claim that he was eligible for
IDEA services. Finding that the student's truancy and drug use were at least
partially responsible for his educational difficulties, the District Court held that he
was not a "child with a disability.” The court rejected the parent's argument that
the student had an emotional disturbance. Although the student had been
diagnosed with depression, a condition that could affect his ability to attend
school, the parent failed to establish a direct link between the student's
depression and his poor academic performance. In contrast, the court observed,
the evidence showed that the student's truancy and drug use negatively affected
his education. As for the parent's claim that the student had a specific learning
disability, the court pointed out that the student scored higher than his aptitude
level on all but two areas of testing. In the remaining areas, the difference
between his ability and achievement was inconsequential. "Small differences
between achievement scores and intelligence scores are insufficient to support [a]
classification as having a specific learning disability,” U.S. District Judge James
Robertson wrote. Noting that the discrepancy might stem from the student's poor
attendance, the court affirmed an IHO's finding that the student was ineligible for
IDEA services.

Baltimore County Public Schools, 46 IDELR 179 (SEA MD 2006).

A Maryland LEA did not violate the IDEA when it suspended a 16-year-old
student with an emotional disturbance for smoking marijuana just before
coming to school. Administrative Law Judge Una M. Perez noted that the
student's parent, as the party challenging the LEA's manifestation determination,
bore the burden of proving that the student's marijuana use was caused by or had a
direct and substantial relationship to the student's disability. The parent submitted
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a letter from the student'’s therapist, stating that the student had a major psychiatric
disability that significantly affected the student's psychological, social and
academic development. As Judge Perez observed, however, the letter did not state
that the student's marijuana use was a manifestation of his emotional disturbance.
Furthermore, the judge pointed out that the IEP team considered several factors in
making the manifestation determination, including the student's record, his
progress, his referrals, the implementation of his IEP, his achievements and his
behavioral assessments. Concluding that the IEP team conducted the
manifestation meeting in accordance with the IEP, Judge Perez affirmed the
manifestation determination.

In re: Student with a Disability, 52 IDELR 239 (SEA WV 2009).

A West Virginia district had to reverse its expulsion of a 13-year-old boy with
ADHD and ODD after an independent hearing officer found its MD review
deficient. The district erred in failing to consider evidence that the student's
ingestion of a pill was linked to his disabilities. The student was in the bathroom
when a bigger boy handed him a pill used for the treatment of anxiety. The
student took it, later stating that he felt pressured to do so. The district held an
MD review to determine if it could expel him for violating the code of conduct.
During the 20-minute meeting, the principal read aloud teacher observation
reports indicating that the student was easily manipulated into wrongdoing. There
was no discussion of his medications, disabilities, or the possibility that they
might related to his conduct. The committee concluded that they were
unconnected, and expelled him. The parent requested a due process hearing,
alleging that the MD review violated the IDEA. At the hearing, the student's
physician and parent testified that his disabilities caused him to act impulsively,
and that he was easily talked into wrongdoing. As part of an MD review, a district
must review all relevant information in the student's file, including the IEP,
teacher observations and parental input to determine if the conduct was caused by,
or had a direct and substantial relationship, to the child's disability. 34 CFR
300.530(e). The district neglected to evaluate all of the pertinent information it
possessed, including the student's diagnoses and medications, the IHO observed.
Furthermore, the parent presented credible evidence that the student's behavior
was directly and substantially related to his disabilities. The teachers' reports,
undisputed physician's testimony, parental input, and the student's own testimony
clearly linked the ingesting of the pill to the student's impulsivity and
vulnerability to peer pressure.
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Omak School District, 45 IDELR 54 (SEA WA 2005).

An ALJ concluded that a Washington district appropriately implemented a
student's IEP and BIP and had no reason to suspect that drug use would be a
problem or needed to be addressed in his educational program. After he was
charged with smoking marijuana on school grounds and expelled, the district
provided the appropriate notices to the parents and conducted a manifestation
determination. The team determined that the student's IEP was implemented
appropriately, he had the ability to control his actions and understood the
consequences of the behavior. Despite the parents' request that the ALJ "drop" the
allegations of smoking marijuana, she explained that the IDEA did not confer
jurisdiction within the context of a due process hearing for her to make that
factual determination. However, the ALJ found that smoking marijuana was not a
manifestation of ADHD. Although she conceded that the behavior was likely
related to his disability, as argued by the student's father and as noted in Honig v.
Doe, 559 IDELR 231 (U.S. 1988), it was "attenuated conduct.” According to the
Supreme Court, an example of such conduct was behavior that resulted from a
student's loss of self-esteem and manifested itself in his engaging in misconduct
to win the approval of his peers.

8. Use Restraint/Isolation Properly

The subject of restraint and/or isolation of public school students is on the “front-
burner” as Congress moves toward the reauthorization of NCLB and the IDEA.
Published reports such as “School Is Not Supposed To Hurt: Investigative Report
on Abusive Restraint and Isolation in Schools” (published by the National
Disability Rights Network, 2009) have highlighted concerns about incidents
where students have been killed or seriously harmed during restraint and/or
isolation. When, and under what circumstances, can restraint/isolation be used
properly for students with disabilities?

T. W. v. School Board of Seminole County, Fla., 610 F.3d 588 (11" Cir.
2010).

Despite claiming that the teacher of an autism class provoked the behaviors that
prompted her to physically restrain a middle schooler with PDD-NOS, a parent
could not show that the teacher or the district violated the student's constitutional
rights. The 11th Circuit affirmed a decision reported at 52 IDELR 155 that the
teacher's actions were not unreasonable in light of the student's in-class behaviors.
The court explained that excessive corporal punishment is actionable only when
the conduct is arbitrary, egregious and conscience-shocking. Although the parent
alleged that the teacher’s actions were rooted in malice and sadism, the court
observed that her use of restraint could be viewed as an attempt to restore order,
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maintain discipline, and prevent the student from harming himself. For
example, the court observed that the teacher pinned the student's hands behind his
back on one occasion when he refused to follow her instructions and swung his
hands at her. In another incident, the teacher put the student face down on the
floor and sat on him after he refused to go to a "cool down room." Recognizing
that the teacher may have resorted to force too soon, the 11th Circuit nonetheless
observed that her use of restraint was not wholly unjustified. "We disapprove of
[the teacher's] actions in no uncertain terms, and we are sympathetic to the harm
that [the student] and his classmates suffered as a result of [her] misconduct,"
U.S. Circuit Judge William H. Pryor Jr. wrote. Given the connection to the
student's behavior, however, the court could not find that the teacher's conduct
was conscience-shocking. U.S. Circuit Judge Rosemary Barkett dissented from
the majority's opinion, determining that the teacher's use of restraint and excessive
force violated the student's constitutional rights.

C.N. v. Willmar Public Schools, 53 IDELR 251 (8" Cir. 2010).

A special education teacher did not violate a third-grader's constitutional rights
when she used seclusion and restraint to manage the child's behaviors. Noting that
the child's BIP allowed the teacher to use such techniques, the 8th Circuit
affirmed a decision reported at 50 IDELR 274 that dismissed the parent's Section
1983 claim. The court noted that the child's BIP expressly permitted the use of
seclusion and restraint to manage problem behaviors. Although the parent
allegedly objected to the use of aversives, the court pointed out that she did not
challenge the child's IEP until after the child left the district. The court explained
that the BIP set the standard for the teacher's use of seclusion and restraint.
"Because [the IEP] authorized such methods, [the teacher's] use of those and
similar methods ..., even if overzealous at times and not recommended by [the
independent evaluator], was not a substantial departure from accepted judgment,
practice or standards, and was not unreasonable in the constitutional sense,” U.S.
Circuit Judge C. Arlen Beam wrote. Thus, the court observed, the teacher's use of
seclusion and restraint did not amount to a Fourth Amendment violation. As for
the parent's claim that the teacher violated the child's Fourteenth Amendment
rights, the court pointed out that the parent made only vague allegations of
physical and emotional abuse. Without more information, the court explained, it
could not determine whether the teacher's alleged actions were so shocking to the
conscience that they amounted to a violation of fundamental constitutional rights.
The 8th Circuit also ruled that the parent's failure to request a due process hearing
before she withdrew the child from the district ended any subsequent bid for
relief. In a concurring opinion, U.S. Circuit Judge Steven M. Colloton indicated
that an exception to that rule might exist when the child's continued enrollment
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would result in physical harm. Because the parent failed to demonstrate a
likelihood of harm, however, the 8th Circuit did not have to decide whether such
an exception existed.

9. Don’t Forget About 504 Students

Section 504 says nothing directly about discipline procedures for students with
disabilities. However, many experts recommend that the discipline procedures of the
IDEA be used for Section 504 students as well.

OCR Memorandum, 307 IDELR 5 (OCR 1988).

Manifestation determinations must be conducted for 504 students prior to long-term
suspension or expulsions.

Long Beach Unified School District, 53 IDELR 58 (OCR 2009).

A California district failed to comply with its district's policies for the development of
BIPs. OCR investigated whether the district properly followed Section 504's
evaluation and placement requirements when developing and implementing BIPs.
OCR found that 80 percent of students who received resource room services had
BIPs. OCR's investigation concluded that school officials started adding a BIP to all
IEPs at the request of administrative staff. However, none of the BIPs OCR examined
included the six-page monitoring plan and progress worksheet, which were required
by district policy. "Even more problematic is the consequence of the blanket
imposition of BIPs,” OCR observed. The BIPs OCR examined were not developed
for individual students; some were typed with boilerplate language except that the
target behavior was handwritten. Some BIPs were identical, OCR observed, with no
variation that was specific to the student. Although placing a student on a BIP can be
of great benefit when warranted, OCR observed, placing a student on a BIP when it is
not appropriate serves to unnecessarily stigmatize the student. For example, a student
with a learning disability should not think that experiencing difficulties with
academic tasks is "misconduct,” OCR explained. Having a BIP also made students
more vulnerable to transfer in the event of misbehavior, OCR suggested. Because of a
pattern of inappropriate creation and application of BIPs at the middle school, OCR
reasoned, the district failed to ensure that the evaluation process for creation of BIPs
met the individualization and FAPE requirements of Section 504 and the equal
treatment requirements of Section 504, Title 11, and their supporting regulations.
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Ellenberg v. New Mexico Military Institute, 52 IDELR 181, 572 F.3d 815 (10™
Cir. 2009).

Two words in the Section 504 regulations foiled a student's attempt to sue a military
academy that rejected her application because of her behavioral problems, drug use,
and need for counseling services. Finding no evidence that the student's ODD
""substantially limited" her ability to learn, the 10th Circuit ruled that she did not
have a disability under Section 504 or the ADA. The court acknowledged that the
definition of "qualified handicapped person™ in the Section 504 regulations includes
individuals who are entitled to receive FAPE under the IDEA. However, the court
pointed out that the definition of "qualified handicapped person™ incorporates the
regulations' definition of "handicapped person.” Under the Section 504 regulations,
the court observed, an individual is a "handicapped person™ if she has a physical or
mental impairment that substantially limits one or more major life activities. The
court recognized that the student in this case had an IEP -- a circumstance that
suggested Section 504 eligibility. However, noting that the IDEA covers a broad
range of disabilities, the court explained that the mere existence of an IEP did not in
itself establish a substantial limitation on the student's ability to learn. "Of course an
IDEA disability may -- and in the majority of cases probably will -- substantially limit
a major life activity,” U.S. Circuit Judge Timothy M. Tymkovich wrote. "But the
point here is that it need not, and thus a plaintiff must individually show substantial
limitation." The court noted that the ADA also requires a showing of substantial
limitation. Because the student here did not present any evidence that her ODD
substantially limited a major life activity, such as learning, she could not demonstrate
that she was a "qualified handicapped person” entitled to the protections of Section
504 or the ADA. The 10th Circuit affirmed a judgment in favor of the military
institute.

10. Implement Appropriate Behavior Intervention Plans (BIPs)

Every student’s IEP must consider “whether the student’s behavior impedes his or her
learning, or that of others.” However, I find that many school districts fail to
thoughtfully consider this question when developing IEPs. Failure to do so may lead
to legal difficulties, as illustrated by the following cases:

North St. Paul — Maplewood Independent School District #622, 110 LRP 34454
(SEA MN 2010).

The increasing behavioral problems of a teenager with an emotional disturbance
should have caused her IEP team to consider PBIS, the Minnesota ED concluded.
Because it was reasonable to find that the student's behavior, including aggression
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in class, anxiety and threats of suicide, was impeding her learning or that of her
classmates, the district violated the IDEA by not doing so. Each time the student
threatened suicide, she was referred to the district's mental health crisis intervention
team. The student would calm down, but the IEP team did not meet. Responding to a
due process complaint filed by the student's mother, the ED pointed out that in
developing an IEP for a child whose behavior impedes the child's learning or that of
others, an IEP team must consider the use of PBIS, and other strategies, to address
that behavior. 34 CFR 300.324 (a)(2)(i). Despite evidence of failing grades,
significant behavioral incidents that were increasing in severity and intensity, and five
threats of suicide, the district failed to address the student's behavior in an IEP,
consider the FBA or develop a BIP. "The Student's behavior was of great enough
concern ... that an IEP meeting should have been held to address it," the ED wrote.

Special School District of St. Louis, 110 LRP 36327 (SEA MO 2010).

Although a formal BIP might have increased a student's academic progress, a district
did not deny her FAPE by failing to supply one. The district met the IDEA's
requirements by including in her IEP behavioral interventions that adequately
addressed her difficulties with staying on task and interacting with peers, a Missouri
hearing panel concluded. The student with ADHD, and diagnoses of bipolar disorder
and Asperger syndrome, showed an increase in behaviors related to aggression and
task completion. In response, the district offered an IEP that listed behavioral goals,
modifications and accommodations to address the behaviors. The student's mother
challenged the IEP on the basis that it lacked a formal BIP. Where a behavior
impedes a student's learning or that of others, a district must consider the use of
positive behavioral interventions and supports, and other strategies, to address that
behavior. 34 CFR 300.324 (a)(2)(i). However, the IDEA does not require a formal
BIP in every case. Here, the lack of a BIP did not deny the child FAPE, the panel
concluded. The student's teachers testified that she was progressing academically and
meeting her goals. Furthermore, the current IEP contained interventions addressing
her focus and aggression. The panel also pointed to the IEP team's statement that
aggression was a problem more at home than in school. While it was a paramount
concern for the child's mother and grandmother, the child's teacher stated aggression
wasn't a problem. "While conducting a FBA and development of a formal BIP may
have allowed greater academic progress, this is not required by the IDEA," the panel
wrote.

In re: Student with a Disability, 110 LRP 22976 (SEA VA 2010).
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A Virginia district denied FAPE to a student with mental retardation by failing to
implement her BIP targeting her fighting and verbal aggression, an impartial
hearing officer concluded. The district's failure was material, since it stretched over
a 10-month period during which the student's behavior caused her frequent removal
from class. The March 2009 BIP required designated personnel to document
incidents of the behaviors and to review the BIP monthly. The district stated that it
did not document behaviors or meet because the student did not engage in the
targeted conduct. The student's parent alleged in a due process complaint that the
district denied the student FAPE. The IHO noted that the failure to properly or
consistently implement an intervention contained in a student's BIP may amount to
a denial of FAPE. The SRO pointed out that the district tried to justify its failure by
defining verbal aggression to exclude the student's behaviors. However, the
evidence established that the student had ongoing behavioral difficulties
subsequent to the BIP's creation that fell within the scope of the targeted behavior,
including yelling at students and other verbal outbursts. Yet the district failed to
respond with interventions until after the parent filed a due process complaint in
December 2009. During the period in question, the student regressed in reading and
achieved mostly failing or near failing grades. "Considering the above, | find [the
student] received, at best, a trivial educational benefit and the [district's] failure to
implement the BIP constitutes a denial of FAPE," the IHO wrote.

But school districts are not obligated to prepare BIPs in every case of student
misbehavior:

Doe v. Hamdren-Wilbraham Regional School District, 54 IDELR 214 (D. Mass.
2010).

The IEP of a child with autism, which specifically addressed his at-school
behavior, offered him FAPE, a federal District Court held. While noting that the
impact of the IEP's behavioral strategies would likely spill over to the home
environment, the court pointed out that the district was only obligated to address
those behavioral issues the student displayed in school. The parents alleged in an
administrative hearing that the IEP denied the student FAPE by failing to address
the student's severe at-home interfering behavior, and because it lacked specific
statements regarding specialized instruction and generalization of skills. As relief,
they sought reimbursement for a unilateral private placement. An ALJ denied that
request, and the parents appealed. The District Court noted that an IEP must be
reasonably calculated to enable the child to achieve passing marks and advance
from grade to grade, but need not maximize his potential. North Reading Sch.
Committee v. Bureau of Special Educ. Appeals of the Massachusetts Dept. of
Educ., 47 IDELR 215 (D. Mass. 2007). The court observed that the IEP contained
behavioral goals and specific steps the district would take to decrease the student's
interfering behaviors and keep him on task, such as preferential seating and support
during transitions. "While there is no specific reference in the IEP about how to
deal with the interfering behaviors at home ... the IEP does focus on what can be
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done in the environment that the school district can control -- school itself,” U.S.
District Judge Nancy Gertner wrote. The court also noted that the IEP included a
detailed statement of special education and related services, and numerous plans for
generalizing skills to different settings. Because the IEP offered the student FAPE,
his parents could not obtain tuition reimbursement.

Roderiquez v. San Mateo Unified High School District, 53 IDELR 178 (9" Cir.
2009).

A California district was not required to develop a BIP for a student merely because
he was arrested for stealing and had a problem with truancy. The 9th U.S. Circuit
Court of Appeals agreed with the District Court and an ALJ that the student's
behavior was not severe enough to warrant a BIP. The student was arrested for taking
beer from a supermarket. Pursuant to an agreement with a juvenile court, the student's
parent placed him in a private residential program. Claiming that the district's failure
to develop a BIP after the student's arrest amounted to a denial of FAPE, the parent
sought reimbursement for the residential placement. An ALJ found for the district,
and the District Court affirmed. The parent appealed. Affirming the District Court's
ruling, the 9th Circuit reasoned in an unpublished decision that the student's
behavioral problems did not cause harm or a serious threat of harm to persons or
property, as outlined in California regulations. As such, the student was not entitled to
a BIP under state law. Nor did the parent provide evidence of other circumstances
warranting a BIP under the IDEA. While the student's truancy interfered with his
learning, the district adequately addressed that issue in the student's IEP. The
plaintiffs also raised a new argument on appeal -- that the student's IEP required
consultation with mental health services. However, the court pointed out that such
consultation was required only if the student's condition worsened. Furthermore, the
court could not consider issues that the parent failed to raise at the due process
hearing.

Lauren P. v. Wissahickon School District, 51 IDELR 206 (3d Cir. 2009).

The parents of a teenager with ADHD could not recover the costs of their
daughter's private placement from a Pennsylvania district. Noting that the private
school did not address the student's key behavioral needs, the 3d Circuit reversed a
decision reported at 48 IDELR 99 that awarded tuition reimbursement for the
student's 11th-grade year. The 3d Circuit observed that the U.S. District Court,
Eastern District of Pennsylvania failed to give due weight to the findings of an
appellate panel. Although the panel found that the private placement was
inappropriate, the District Court held that the behavioral supports offered by the
private school met the student's needs. The 3d Circuit acknowledged that the
private school addressed the student's lack of confidence and auditory processing
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difficulties. Nonetheless, the lower court should not have overlooked the school's
failure to address the student's distractibility and failure to complete assignments.
"The failure of [the private school's] educational plan to address these problems
could not be overcome by a recognition of [the student's] low self-esteem and a
generalized school curriculum built around small class sizes,” U.S. Circuit Judge D.
Brooks Smith wrote in an unpublished decision. Because the private program had
the same flaws that made the student's IEP inappropriate, the 3d Circuit held that
the parents were not entitled to tuition reimbursement. However, the 3d Circuit
affirmed the District Court's ruling that the district's failure to address the student's
behavioral needs entitled the student to compensatory education.

f. PROCEDURAL SAFEGUARDS

Prior Written Notice

10-day Notice of Private Placement
Due Process Hearings

Formal Mediation

oo

1. COMMON MISTAKES TEACHERS MAKE

a. Failure to Document Your Efforts

b. Failure to Implement the IEP/BIP/Modifying the IEP/BIP

Sanchez v. Commonwealth of Puerto Rico, 53 IDELR 325 (D.P.R.
2010). Actions taken by an employee of the Puerto Rico ED violated a
student’s constitutional rights. Rather than building a fenced-in play area
for the student and his classmates, the parents alleged that the ED placed
him in a cage to contain him. The student’s parents sued the ED and the
employee in her individual capacity under Section 1983, alleging that they
violated the student’s constitutionally protected liberty rights. The ED and
its employee appealed the unfavorable outcome, arguing that the evidence
did not support the jury’s verdict. Affirming the verdict, the court noted
that the employee raised several defenses and the jury individually and
meticulously considered each claim. The employee further argued that she
was entitled to qualified immunity because she did not violate the
student’s constitutional rights. The employee’s understanding was that the
parent consented to the construction of a gate, leading a reasonable person
in her position to believe that her conduct was lawful. The fact that the
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jury awarded punitive damages assisted the court in finding that the
employee was not entitled to qualified immunity. The construction of a
gate was part of the student’s behavioral modification plan in which he
and his classmates would play in a created, secured yard and would
participate in recreational activities during recess. The evidence
demonstrated that the implementation of the plan by the employee
“constituted a clear departure from the agreement inasmuch as a barred
cage was built instead,” U.S. District Judge Camille L. Velez-Rive wrote.
This could have reasonably led the jury to believe that the employee
violated the student’s rights.

Kaitlin C. v. Cheltenham Township Sch. Dist., 54 IDELR 44 (E.D. Pa.
2010). Without deciding whether a district’s failure to implement a 10th-
grader’s IEP could qualify as disability discrimination, the District Court
dismissed the parent’s Section 504 claim. The court held that the parent
could not recover monetary damages under Section 504 without showing
intentional discrimination. According to the parent, the district
discriminated against the student when it required her to participate in a
physical fitness test despite her physical limitations. The court
acknowledged that the student’s IEP exempted her from physical
activities, and that the fitness teacher was unaware of the IEP provision.
However, the court explained that a request for monetary damages under
Section 504 requires a showing of intentional discrimination. Although
the 3d U.S. Circuit Court of Appeals held in Ridgewood Board of
Education v. N.E., 30 IDELR 41 (3d Cir. 1999), that a parent seeking
relief under Section 504 does not need to establish discriminatory intent,
the District Court observed that Ridgewood did not involve a claim for
monetary damages. The court noted that the parent only alleged negligent
conduct on the part of the school district. “The operative facts in the
complaint establish that school officials were unaware that the Fitness for
Life class included some physical activities like the fitness test that
resulted in [the student’s] injury,” U.S. District Judge R. Barclay Surrick
wrote. Concluding that the parent’s failure to allege intentional
discrimination defeated her claim for monetary damages, the court
granted the district’s motion to dismiss.

A.L. v. Ann Arbor Pub. Schs., 56 IDELR 15 (E.D. Mich. 2011). The
parents of a teenager with an emotional impairment and a learning
disability were not required to exhaust administrative remedies before
seeking monetary relief over their daughter’s sexual assault in a school
stairwell. Because the parents sought money damages, the student had
graduated, and the alleged harm could not be undone by the IDEA’s
administrative process, exhaustion would have been futile, the District
Court held. The parents signed a mediation agreement placing the student
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at a district school on the condition that she have an adult escort. They
believed the student’s lack of appropriate emotional regulation made her
vulnerable. Subsequently, the escort and a school administrator allegedly
pressured the student and parents into foregoing the service. Shortly
thereafter, a classmate sexually assaulted the student. The parents sued the
district for failing to accommodate her and for subjecting her to a “state-
created danger.” Relying largely on the 6th Circuit’s decision
in Covington v. Knox County School System, 32 IDELR 29 (6th Cir.
2000), the District Court ruled that it would have been pointless for the
parents to pursue a due process hearing. As in Covington, the parents
were seeking solely money damages and the student had graduated. Nor
was this a case where the parents had the chance to obtain relief before
the student left school. Although the student was still attending at the time
they filed the complaint, “the administrative process could not have
undone the harm that she suffered,” U.S. District Judge Mark A.
Goldsmith wrote. However, the court dismissed the parents’ state-created-
danger claim, finding insufficient evidence that the district was aware
there was a substantial risk of serious harm to the student.

c. Saying Stupid Things

=

“We just can’t do that here.”

“I’m not trained to work with your child.”

3. “If we do that for your child, we’ll have to do it for everyone’s
child.”

“We don’t have the funding for that.”

“You need to hold your questions until the end of the IEP
meeting.”

N
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d. Doing Stupid Things

Confiding in parents/failure to use the chain-of-command.

Asking parents to write IEP goals/objectives.

Telling parents ahead of time what the IEP team will recommend.
Sending emails/texts re: students containing negative/damaging
statements/information.

Eall el
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