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Meeting Summary 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Welcome  
Sue Bement Designated Federal Officer (DFO) welcomed the Committee and provided a brief 
introduction.  
 
 
Invocation 
Committee member Lucinda Campbell opened the meeting with a prayer to thank all those who 
have gathered to discuss, share ideas, collaborate, and focus on the needs of the Native American 
children in the Bureau schools.  See Appendix A for a list of attendees.   
 
 
Agenda Review and Approval, Goals and Courtesies 
Ms. Palmer (Facilitator), welcomed the Committee to Albuquerque, shared information on 
absent Committee members, and clarified how facilitation will be conducted during 
deliberations.   
 
The Facilitator reviewed the meeting agenda, binder contents, and handouts for the Committee.  
The meeting objectives are to:  learn how assessments, accountability system, and waivers are 
described in Section 1111 apply to BIE, hear reports from each subcommittee, learn about how 

Consensus Agreements 
 
The Standards, Assessments, and Accountability System Negotiated Rulemaking Committee 
reached consensus on the following during the meeting: 
 

1. Meeting #1 summary;  
2. Support for a uniform set of standards in the regulations; 
3. Creating an ad hoc subcommittee on the ‘state’ plan and establishing its members; 
4. Memorializing Tribal caucus discussions; 
5. Replacing “State” with “BIE” and using the “Secretary of the Interior” versus 

“Secretary” within the draft regulations; 
6. Topics for the December meeting;  
7. Subcommittee calls to include technical experts to share their expertise and open to 

observers by invitation and consensus of the subcommittee members;   
8. To have a caucus of the Tribal Committee members at the end of each meeting day, 

and when appropriate to invite the Federal Committee members; and 
9. Agreed on next steps for Committee/subcommittee tasks.   
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states are operationalizing N-size and N-size means for the BIE regulations, begin deliberations 
on the draft regulations related to standards, assessments and accountability system and waivers, 
and agree on next steps for Committee deliberations.     
 
The Facilitator asked the members of the public to provide a brief introduction of themselves and 
welcomed them to the meeting.   
 
 
Remarks from BIE Director Dearman 
Director Dearman thanked the Committee for their commitment and appreciates their task of 
developing regulations for the Bureau of Indian Education that currently has an educational 
system with a 23 state assessment and shared the following remarks: 
 
The BIE is unable to compare student performance across state lines because of the 23 state 
assessments.  BIE would like to develop one set of standards, assessments, and accountability 
system to spread across the 23 states for BIE to gauge the performance of the students.  In 
meeting with the Department of Defense with a school system spread out all over the world; they 
take one test, they drive one curriculum, and they drive professional development.   In the future, 
it would be great for the BIE to have a professional development, push out the curriculum, and 
technical assistance to the Bureau schools located in the 23 states.  The final results of the 
Committee’s work will be equivalent to any state that will hold the schools and staff accountable.  
The Committee’s work is critical for the years to come.  Director Dearman also shared a 
presentation, see Appendix B.     
 
Committee members had the following questions and concerns addressed to Director Dearman.  
Director Dearman’s responses are noted in italics below. 

 You were speaking about the Army and the incredible work they have done, is the vision 
across BIE to have common standards, assessments, and accountability system across all 
schools?  Is it the goal or that each school will have their own standards?  It will change 
the focus/direction of our work if the goal is to have the same set of standards to apply to 
all schools?  We are focused on writing the regulations that govern what the Secretary 
does with those standards.  If that’s the goal of the BIE, it will help steer the direction.  
With the schools residing in 23 states and the different assessments, it’s not working.  The 
goal of the BIE will be the goal of the work of the Committee.  The BIE does not want the 
Committee’s work to be impacted by outside agencies as we (BIE) have the people 
needed to work on this Committee (i.e., school leaders, community members, Tribal 
leaders, etc.); what does the Committee feel like the BIE needs?  A lot of the Tribes will 
say they don’t want to go along with BIE; they have the right to waive.  Too really gauge, 
the 23 state assessments is not working for the BIE.   

 Some were under the wrong assumption; we believe we were selected to help develop the 
standards, assessments and start working on accountability workbook.  At our last 
meeting we were told to do the regulation and BIE will build the standards, assessments 
and the accountability workbook.  I didn’t come here to spend the next six months 
writing a regulation.  I came to help develop and create the standards, assessments, and 
accountability workbook for BIE for an opportunity for not only the BIE schools, but the 
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treaty Tribal schools to use.  My question is what are we here to do?   The Secretary with 
the Assistant Secretary – Indian Affairs is going to work on what this Committee 
recommends [relating to standards, assessments and accountability system].   

 What are we here to do, are we here to develop standards for all of our schools and 
evaluate the standards and find a growth model assessment that applies to all of our 
students and work on accountability workbook for all these schools?  Or are we here to 
write the regulation so someone else can do these others things?  The Committee will 
have a presentation to clarify the tasks.       

 I’ve been in the Tribal grant schools for 15 years and sons are part of the Tribal grant 
school and a daughter in the BIE school system.  The Committee has close to a $500,000 
budget to formulate a plan.  In Section 8204, the Department of the Interior may use not 
more than 1.5% of the funds consolidated under this section for the cost related to the 
administration.  Are they citing the administrative costs of title funding from U.S. 
Department of Education in the Interior?  And that 1.5% does that describe what the 
resources will be to implement this process?   The 1.5% is in statue for each state where 
the title program gets 1.5% administration.  The 1.5% administration is used by the 
Bureau to fund DPA essentially and for some other things.  For special education, it’s 
under a different statutory authority percentage.   

 Can the Committee get the actual numbers of the 1.5% for this year, last year, and the 
upcoming year?  The Department of Education publishes each year as public record and 
the BIE will provide to the Committee.   

 At the school level we are starting to experience the changes that are occurring above us.  
For example, to have a real school safety inspection and to receive feedback.  And to 
have professional development constantly being offered to us in regards to school safety 
is very refreshing and look forward to having that roll over in some of our other areas that 
is lacking in the professional development.  The big question is, when you say we are 
48% staff and I looked at USAjobs.gov it doesn’t reflect 52% jobs advertised.  Do we 
have the funding to hire those 52%?    BIE is prioritizing position because the funding is 
not available to be 100% staffed.  BIE adjusts based on what Congress funds so you’re 
not seeing those jobs advertised as BIE is prioritizing.  The other thing is in order to hire 
an effective organizational chart we need to hire upper management before hiring staff, 
and overcome the office space crunch.     

 My Tribal leadership asked if I was aware of the BIE Strategic Plan, which I have been 
for a year now.  The question was around funds allocated under the Strategic Plan.  Will 
you be allocating resources so that if a Tribally controlled school sees that as part of their 
continuous school improvement plans there aligned with BIE strategic goals?  Will BIE 
be providing resources so we can actually implement some of the BIEs goals?  That is 
one of the questions NIEA is asking BIE, what budget you have that aligns with the 
strategic direction.  Year one is a lot of research where they are identifying resources, 
needs, and will be a question depending on the budget and whether BIE can do that.  But 
right now, having school systems across 23 states, we need to see where our needs are 
then sit down to look at the allocations.  The BIE is looking into this.      

 When will the BIE complete a needs based survey?  And a follow up to that is the 
population is growing while the dollars and resources seem to be shrinking every year.  
How can we grow the ISEP dollars?  ISEP dollars and working with our Tribal 
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leadership need to lobby Congress.  As Federal employees we cannot lobby for 
additional funding, but our Tribal leaders can.  Tribal leadership can go to their Senator 
if they feel action needs to be taken then a Senator will come to the Agency to get things 
done.  BIE stresses to the Tribal leaders to utilize their power, if they’re not happy, we 
need you to go to Congress to have a strong voice with Congress, and what Congress 
does is they come to us and tells us to get this straight.  Anything with funding that is 
where Tribal leaders need to go to Congress.  Congress determines what is appropriated 
down to the Department of the Interior.   

 In reality we know resources are going to decrease and we also know there will be 
additional cuts to education.  Overall, how does that affect BIE with their schools, do you 
have a needs based survey done?  BIE is not aware of a needs based survey that 
encompasses 183 schools, but that is something we can look at.  The President’s 
proposed budget is what this Administration feels is needed to get the country back on 
track.  The President’s proposed budget goes to Congress and they determine how much 
funding they provide us (BIE).  We are part of the Department of the Interior so when 
people talk about all this additional funding coming to us; in order for us to get 
additional funding someone else has to lose out because we are part of a  piece of the pie.  
With additional funding, where is it going to come from and who is going to go without.   

 The Tribal Interior Budget Council, is that composed of BIE people, or is it composed of 
Tribal leadership?  It’s composed of leadership throughout Indian Country but not all of 
them have our (BIE) schools on their reservation.  When you look at the TBIC priorities, 
it’s on scholarships and JOM.  TBIC really wants to support BIE and they are getting 
involved and want to be a part of the budget process.         

 
 
Clarification on the Scope of This Committee’s Charge, BIE’s Authorities Under Section 
1111 
Brian Quint, Attorney Advisory with the Office of the Solicitor provided an overview of the 
primary purpose of this committee’s work on draft regulations and the relationship of draft 
regulations to language in Section 1111 regarding a “State Plan”.  Clarify what “State”, “SEA” 
and “LEA” in Section 1111 mean in relation to BIE and draft regulations.  See Appendix C for 
the Section 8204 and Committee Tasks presentation.   
 
Jeff Hamley added: the Committee is to develop regulations as a framework for the Secretary to 
choose a system which will go out for review under Tribal consultation for further stakeholder 
input.  The government’s position is to develop a uniform standard, assessments, and 
accountability system to be applied to all schools/students just as the states developed a uniform 
system.  We are here to develop regulations, not the actual standards, assessments, and 
accountability system.  However, there are options for Tribes to waive and implement what they 
think is best for their students.  Your proposed regulations and recommendations you put into a 
report will assist the Secretary to make well informed decisions on behalf of our children.     
 
Committee members had the following questions and comments about the tasks:   

 The way I read 8204, it has two purposes not only establishes the regulations but the 
second is to participate in the ‘shall’ define responsibility of the Secretary.  When I 
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looked at the law and I wrote out the workflow of how it goes, that’s what I see and it 
isn’t just a regulatory action that this Committee does, it’s also to help ‘define’.  That 
goes back to my question to Director Dearman, what is the goal?  If the goal is to have a 
standard set that applies to all schools we need to know that to fulfill our charge 
according to the law.  I need to clarify because up to this point my understanding has 
been through our Charter and what we’ve talked about here that we are only to develop 
the regulations.  I think that in this case it would be a disservice to Indian Country if 
that’s all that we do.  The way we read this is ‘The Secretary of the Interior, using the 
negotiated rulemaking process to develop regulations for implementation, …,  shall 
define standards, assessments, and accountability system consistent with section 1111.  
We read that as the Secretary’s responsibility to define those terms, much as it was under 
the No Child Left Behind where there was very similar language there.  The rulemaking 
committee developed regulations that enable the Secretary to implement his 
responsibility to define the term for adequately yearly progress under NCLB, for here it’s 
standards, assessments, and accountability system.  

 Is there anything within that sentence that prohibits this Committee to go into defining 
the standards, accountability system, assessments?  It says that the standards, 
assessments, and accountability system maybe defined on a national, regional, or Tribal 
basis as appropriate. And you should take into consideration subsection C(2) which 
allows tribal governing bodies or school boards to waive these definitions in part or in 
whole.   

 If we’re going to have an impact, we need to do more than just look at regulations for the 
Secretary to follow.  We need to look at what’s good for the children and I don’t think 
it’s been good to have 23 different sets of standards across Indian Country for schools.  I 
recognized how difficult it would be to work on a common set of standards that we would 
agree or disagree or can live with that will affect all of our schools.  Certainly Tribes can 
decide through the waiver process what they do or do not like of what this Committee 
creates but when I apply to be a part of this Committee, it wasn’t just to write regulations.  
This Committee can come up with recommendations outside of the rule and include in the 
report that you will be ultimately writing that encompasses the recommendations.  The 
main task is to write these regulations.     

 Everything here is in advisory and is a recommendation.  Are we prohibited by this law 
to also make recommendations on standards, accountability systems and assessments?  
You can make recommendations but the task of this Committee is finite; to focus on the 
regulations.   

 I’m trying to understand what this law says so we can fully explore and support that.  
Which is why I asked Director Dearman, what is his goal?  Because if the goal is to have 
the same standards that applies to all of their schools, aside from any waivers that our 
Tribes might implement, we need to step up and do that.  But if we are stepping up for 
our children we really need to know what he is trying to accomplish.  If it’s just to write 
regulations and whose going to do the work on the standards?      

 At some point I would like to have a caucus and call in a technical expert to speak to the 
Committee on this subject.       

 If the high school chooses their assessment, say they choose ACT, but the law says there 
has to be standards, the validity, the reliability the vigorous, all those things have to be in 
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place because the law says that.  If there’s no accompany standards, than ACT doesn’t 
work, that whole flexibility and option question goes away.  It was part of our discussion 
as assessments. There is a provision in the law that says a state can select another type of 
assessment.  A number of states (15-20) have chosen ACT.  If the Secretary chose 
PARCC or Smarter Balance then the Tribe could approach the Secretary for a waiver 
and use ACT.   

 Were back to who builds the train, it’s the Secretary as we understand.  But we know the 
Secretary is not going to do it himself.  Back in 2005 the BIE was given $10 million to do 
exactly this, to develop standards, assessments, and accountability workbook.  It was too 
hard to do, the money was given back and we were thrown to the 23 states.  You gave us 
a tool; MAPS and NWEA.  You gave us an assessment that we believed and used that 
showed a growth model for each of our students.  We have an individual education plan 
for every student, and what the professional development is needed for the teachers.  It 
tells us the students weakness and their strengths.  I came here to create and develop for 
the students, for the Native students so that our children are not labeled as failures.  This 
is a chance in writing these regulations on how these standards, assessments and 
accountability system are defined by the Secretary.  There’s a chance to identify a unique 
need for BIE and to allow for flexibility.       

 It’s not realistic that $500,000 and four meetings are going to write the standards, 
assessments and accountability.  We have our prospective at looking at those legal terms 
to be able to give input.  It is important to put our spin on it and what can it mean for us 
as educators.  When those standards and assessments are developed, who will get to sit at 
the table and what will that look like?  How can we as a Committee with our expertise 
impact what actually gets done?  And what that will look like.        

 I share the frustration. When you look at this scope and not willing to take a hard look at 
things like transportation, you’re not willing to look at student health and wellness, 
you’re not willing to look at weighted student units, gifted and talented funding, special 
education funding, facilities, access to technology, etc.  I agree the plan can be in place.  
But if 1.5% of title funding is allotted to DPA, then there should be a formulated plan that 
says we’re going to use these resources in a more creative beneficial way.  And those 
core principals have to guide our direction here.  Because the scope of this regulation is 
going to influence personnel funding moving forward.  And if we can learn anything 
from the No Child Left Behind (NCLB) you have to look at those factors to learn from.     

 At the first session we all want to be on that negotiated rulemaking committee that makes 
those regulations that impacts us as Bureau-funded schools, but particularly Tribal 
controlled.  The importance of being on this committee is that we look at the regulation, 
the law, and we can craft the regulation that allows as much flexibility as we can for the 
group that comes after us to be able to allow the schools to implement those options and 
implement those waivers.  We don’t want to go back into this law and create anything 
that is so restrictive.  We have to shift that lens from I want to be the ones drafting the 
standards / assessments because that’s not what we are here for.  I want to be the one to 
sit at this table to say we gave those Tribes and those Tribally controlled school boards 
and the BIE as much flexibility as they can have to do what those Tribes want to do 
within their programs.  To demonstrate that there students are proficient and not in this 
gap.      
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 Since all the other states have done their plan, are the BIE schools being penalized since 
this law was passed in 2015 and we’re just now implementing our regulation?  What 
were some of the deadlines given to the states?  Does that throw us out of some of those 
options like innovative assessment, pilots, and things like that?  The BIE itself is being 
sanctioned for missing the statutory deadline on these.  As the BIE Director said, we are 
working the Department of Education.      

 
The Facilitator asked if she could test the Committee as this is critical moving forward.  Is the 
Committee clear about your purpose as a Committee?  The Committee indicated they are not 
clear with the purpose as a Committee.  Next question, what are items the Committee needs 
clarification on?    
 
Committee members had the following questions and comments on the clarity of the purpose:   

 As we talk through all of this and for the Tribes that have already applied for the waivers, 
how does ESSA apply to those who have already applied for the waiver?  BIE is talking 
with those Tribes as they will have to resubmit under ESSA.  If the Secretary comes up 
with a beautiful system that addresses all of their needs they may not need to apply for a 
waiver.     

 Can the Committee receive another copy of the Report Outline?  The document is located 
on the BIE webpage and will be sent to Committee.   

 I called for a caucus earlier with this topic I would like to defer to Dr. Bordeaux of his 
interpretation and perspective of this particular topic.  Is that possible?  Can he talk to the 
Committee as a whole, or do we need to go into a caucus on this point before you start 
into the subgroups.     

 
 
Non Federal Committee Members Caucus 
The non-Federal Committee members caucused with Dr. Bordeaux, without the facilitator, 
Federal Committee members, and members of the public to clarify the language around the 
interpretation of Section 1111 with the Committee. 
 
 
Continuation on the Clarification on the Scope of This Committee’s Charge, BIE’s 
Authorities Under Section 1111 
The Federal team and the Department of Education met while the Tribal members of the 
Committee caucused.  The Federal team provided the following report.       
 
Brian Quint, Attorney Advisory with the Office of the Solicitor provided an overview on the 
Report Outline shared with the Committee in Billings (MT), see Appendix D.  The work product 
of the Committee under the Charter is to produce a recommendation on a rule that is submitted to 
the Secretary in a report that contains any other recommendations that the Committee considers 
appropriate.  We envision the Committee to develop a report with three parts; recommendation 
on a rule, recommendations on definitions, and recommendations on other recommendations.  
This Committee could provide a lot of advice to the Secretary (reflected in the middle column) in 
the report that are important for the Secretary to consider in defining the standards, assessments, 
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and accountability system, which may include other topics created under the previous negotiated 
rulemaking committee (i.e., transportation, etc.).  Conceptually, we need to consider the 
proposed rule first on how the Secretary will define the standards, assessments, and 
accountability system.  How that rule will be implemented will be based in part of the 
recommendations from this Committee on the definitions; this middle part of the report.  The 
Secretary will consider your recommendations, as well as publishing your report.  There are 
opportunities for this Committee to have a say on specific recommendations for the definitions to 
be implemented by the Secretary and have a broad enough proposed rule to enable the Secretary 
to implement the standards, assessments, and accountability system for the BIE funded schools.     
 
The Facilitator provided a recap – to develop recommendations on a rule, and develop 
recommendations regarding definitions or those things that the Committee thinks are relevant 
and important to include in the recommendations.  The priority is the proposed rule because it 
enables the other part; the definitions to be implemented.  The recommendations are also 
important because this is what the Secretary will take into consideration from this Committee as 
far as what specifics of these definitions should be without those actually being written into the 
regulation.   
 
Steps for finalizing the proposed rule: 

1. The proposed rule will be published in the Federal Register for comment and Tribal 
consultations to receive feedback; and 

2. Based on those comments received those will be taken into consideration for the 
development of the final rule. 

 
Committee members had the following questions and comments:   

 If this is not already included could we get copies again, even though I know we got a 
copy the last time (Report Outline)?  Yes, and it’s also on the website under the meeting 
#1materials and will be sent via email to the Committee.   

 Unless it’s a firm rule that the consultation happens after the draft regulation is done, I 
would encourage them to consider involving Tribal leaders prior to that.  Because one of 
the biggest objections is that we have is that we’re not part of the process in developing 
the rule.  Yes, that part of the Administrative Procedures Act the agency will take into 
consideration any comments that are received in response to the proposed rule.   

 
Report from Tribal Committee Caucus 
 
The Tribal Committee members heard from Dr. Bordeaux on his perspective on the process.  In 
summary the Committee: 

1. Discussed the discrepancies between Section 8204 on the process of defining standards, 
assessments, and accountability system, the Charter, and emphasizing the need to be 
vigilant to receive everyone’s perspective to incorporate the entire process; 

2. Discussed the law states that the Tribe or the school boards can waive.  In the interest of 
Tribal sovereignty it’s not an application for a waiver, the Tribe or the school board 
waives and the Secretary can only object if it doesn’t meet the requirements of Section 
1111;  
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3. Discussed communication between the Department of the Interior and the Department of 
Education and the Committee would like to receive Education’s perspective on the 
process; and 

4. Discussed Dr. Bordeaux to be conserved a technical expert from this point forward. 
 
The Facilitator acknowledged the Committee’s request on receiving feedback from the 
Department of Education and asked the Committee for consensus on - is there sufficient clarity 
around the purpose of your tasks as a Committee to move forward; all were in consensus.  The 
Facilitator asked the Committee if there is no clarity as we move forward, to ensure we pause to 
seek clarity.     
 
 
Standards Subcommittee Report 
Committee member Jennifer McLeod provided the report of the Standards Subcommittee, see 
Appendix E.  In addition to the presentation, the following points were made: 

- We had comments that were directly to the standards but as far as what the law said, what 
are we supposed to be doing, is our work with standards strictly related to writing 
regulation, or did it also include definitions; 

- Recommendations of a fourth requirement around Tribal civics, working with Tribes, and 
the need to align an assessment for the course; 

- Section 1111 refers to ‘public schools’ and when we’re referring to public schools it will 
be important to parse that out in the regulations, it could be a parenthetical reference of 
what it is but it will need to be defined; and 

- Will immersion schools be held to the same standards as English?  We want to look at if 
they’re going to assessments on those languages that they omit reading/writing if no 
resources are available.   

 
Committee members had the following questions and comments about the standards 
subcommittee report:   

 In some states (i.e., New Mexico), the Bureau schools are classified as private schools.  
So will that be a contradiction of title funding listed as a private school?  That’s another 
good point that we don’t know, we didn’t touch that one but it’s a really good question.     

 I think it’s an important to point in terms of ‘state’.  Local Tribal schools boards and 
Tribes that pursue a waiver; by default do they become an SEA?   

 The law requires reading, math, and science, and the spirit of Tribal government.  So that 
element and the other element (language), how would you merge language into that?  Or 
are we not touching language?  If you look at non Tribal standards regulations, language 
is taught separately and has its own standards that have to be meeting in terms of 
fluency.  This was just so they (students) understood what a Tribal nation is, and the 
relationships.   

 In a Tribal setting, when you say culture, history, language, religion in some settings; 
how do you apply that?  The subcommittee recognized there will be different 
interpretations in cultural processes might be different amongst Tribes and within their 
own communities.  The subcommittee was looking at as teaching for Tribal leadership 
and understanding their Tribal government; more of a function of what is a Tribe, what 
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makes it unique, and how you relate to the government.  That would include the U.S. 
Constitutions where Tribes are mentioned and what does that mean.  What are your 
rights under the U.S. Constitution, what is dual citizenship; those could all be assessed.  
Each Tribe will be different and each Tribal government has a unique relationship with 
the government.  [Civic class]. 

 With the civic class, do you want that to be a part of the accountability system?  The part 
in the CFR that talks about the requirement for cultural clusters (SQSS) and those types 
of things, is that where this class should go, or should it go into the accountability system 
itself?  To clarify, in the CFR that says there is a requirement for a student to have 
specific credits in order to graduate.  I’m wondering if the civic class should be a part of 
the graduating requirements.  Or is it you want the civic class to be a part of the 
accountability system itself to measure how schools are doing in teaching that?    BIE 
indicated introducing the civic course to be included in the graduation requirements may 
have a cascading affect across the system.  The subcommittee was thinking a Tribe could 
create its own waiver to say the civic class would take the place of a government or 
humanities required for graduation.  It would not be in place of or seen as language, 
language could stand on its own.  BIE will look at other relevant parts in the statute and 
its ripple effect.   

 Is the civic class just for high school?  Or is there any assumption of grade levels?  The 
subcommittee didn’t make any assumptions on grade level at this point but would like this 
to be included as a standard for the schools.     

 
 
Assessments Subcommittee Report 
Committee member Frank No Runner provided the report of the Assessments Subcommittee, see 
Appendix F.  In addition to the presentation, the following points were made: 

- Difficult to determine an assessment for Native language as there are many different 
languages amongst the Tribes, as well as variation of dialects within a Tribal community; 
and 

- Tribal Governments will/can certify who can teach the Native language and discrepancies 
arise as to who speaks the correct language if there are variations of dialects. 

 
Committee members had the following questions and comments about the assessments 
subcommittee report: 

 In regards to the science assessments it’s supposed to be given once from grades 3-5, 6-9, 
and 10-12.  We’re a K-6th school and the science assessment is given at 4th grade.  What 
responsibility do we have to ensure wherever (school) our students attend are being 
assessed again at 7th, 8th, or 9th grade, if the school does not do an assessment at 6th 
grade?  It would be the school’s responsibility to ensure those students are assessed when 
they relocate to a new school.    

 Our school receives supplemental funding from the State of Wyoming, Department of 
Education.  The school is not required to use the Wyoming Content of Performance 
Standards used for the state standards but the students will be assessed on them because 
the school receives supplemental funding.  There are schools in certain states receiving 
state funding in place of Title I funding (would be duplicate funding) and those states 
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require the school to be under the state assessment to be eligible for funding.  What will 
happen if the Bureau selects a different assessment for those schools?  That option would 
be to request a waiver to continue to use the state assessment to be eligible for state 
funding.    

 
The Facilitator asked the standards subcommittee to be aware of the proposal for Native 
language that needs to be addressed and the assessments subcommittee has flagged it as well, 
and to work with the Federal team on the appropriate place to include in the draft regulations 
and/or other recommendations.     
 
 
Overview of BIE Assessments and Accountability System 
Brian Quint, Attorney Advisor and Jeff Hamley, Bureau of Indian Education provided an 
overview on what BIE needs in assessments and accountability regulations.  The presentation 
was provided to the Committee in advanced under tab 3 in their binders.  See Appendix G for the 
presentation.  In addition to the presentation, the following points were made: 

- The Committee was provided a backdrop paper on multiple interim assessments. See BIE 
webpage to view ‘ASR ESSA Interim Considerations’ pdf document; 

- To clarify ‘out-of-grade content’ – if a 4th grade student is reading at 7th grade level the 
test adapts to the students ability level to provide a true reading; 

- English language proficiency has become an indicator in ESSA and is elevated.  The 
Bureau will have to move to an EL assessment because the Bureau is using the 23-states 
without the data.  The Bureau will have to publicly report and will become an indicator 
for each school’s proficiency; 

- With alternate assessments for students with significant cognitive disabilities there’s a 
1% cap; the Bureau is well over 1% that raises questions.  The Bureau may need to seek a 
waiver for over 1%; 

- Participation requirement for testing at least 95%, the opt-out option is only a parental 
right; not the Tribe, the school or the Bureau;  

- Under Native language assessments, what extent does this apply to BIE?  And what was 
the Congressional intent?  This may have been intended by Congress to address the 250 
foreign languages spoken in public schools from various countries; and 

- Long-term goals are set by data and the Bureau will need to task a [internal] group to 
work on setting goals.  It’s based on data and what proficiencies have been made.   

 
Committee members had the following questions and comments about the assessments and 
accountability system overview: 

 You used the example of a 4th grader testing at a 7th grade reading level, does this allow 
to test a student in the 4th grade reading at a 2nd grade level?  Does ESSA allow the 
assessment of that student not reading at the standard grade content level?  The 
expectation is the students are being delivered grade level content and they are held 
accountable to the grade level standards.  The exception is with an alternative set of 
achievement standards for the cognitive delayed students.  The students are being 
delivered grade level standards and they are being assessed at those standards with a 
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range of difficulty and a range of content within those standards that does allow for them 
to dip down.  It is incorrect to state a 7th grade student is tested at a 4th grade level.  

 For computer adaptive test they would still have to be tied to the grade level standards.  
The expectation is what standards will be delivered to that student.   

 MAPS is incorporated into BIE Tribal grant schools with a threshold of testing at 4th 
grade, 8th grade and 10th grade.  As a Committee we can adapt that level of assessment 
and take the average over three years?  Or is there another element for MAPS to meet 
that classification?  MAPS have not been peer reviewed for use.   

 In the section for testing three times a year, you can’t take the top score; you have to use 
an average of all three?  The Committee was provided a paper for review to help answer 
those questions.   

 In terms of the data for the BIE strategic plan; I can see the NWEA scores are available 
and used for this strategic plan.  I understand public schools use the same testing and 
helpful for students transferring in/out of public/BIE schools.  The comments I have is 
the dynamics of those schools systems are completely different.  Are you taking kids that 
self-disclose they are Native American?   My understanding is most public schools don’t 
ask for CDIB?  Where do those numbers come from?  Just a comment. 

 Hypothetically speaking, if the Committee supported NWEA MAPS or something to that 
extent, is there an estimated cost/process/timeline if NWEA is an adequate testing system 
for BIE-funded schools to use/how long that would take?  The Secretary may decide 
based on the Committee’s recommendations and Tribal consultation feedback.  Within 
the law, it allows partnership among states.  Assuming this allows the BIE to partner with 
a state and use that states’ assessments versus spending the funds for the same system 
that has been created for another state.  It’s unknown if states can partner with Tribes.      

 Within the Oglala Sioux Tribal Council that gives a charter to the local governing elected 
school board; six Tribal grant schools.  If American Horse School wanted to do a waiver, 
Little Wound, Loneman, Porcupine, and Wounded Knee didn’t want to do it.  As a local 
governing board and the waiver in place does their status change to an SEA?  The BIE is 
the SEA through a MOU with the Department of Education with accountability 
responsibilities that includes reporting to EdFacts.    

 Comment / we need to be careful of naming the assessments because we haven’t named 
the standards.   

 I understand the desire of wanting something to use for progress monitoring to show 
growth.   For those people who are using NWEA and have a state assessment like 
Smarter Balance or PARCC, does that data truly indicate success on those tests?  Are 
those aligned to common core or aligned to that assessment?   

 Looking at our students with significant cognitive disabilities, I’m sure it’s over 1%.   
 A question as it came up in both the assessments and the accountability subcommittees, 

there’s the language in Section 1111 on the parental opt-out; how has the opt-out option 
impacted participation rates in state programs?  How will the Bureau schools meet this 
95% participation requirement knowing we may have students opting out by parental 
choice?  The student is counted in the participation rate with a report of no score and 
impacts a school in terms of accountability but does not impact the student.   

 What are the consequences with dipping below (95% participation rate)?  I saw it was a 
hit on the school report card?  Will there be an effect on Title I funding?  Any penalty?  
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Or is the BIE hoping to develop a school report card system?  The Department of 
Education is issuing guidance on this topic and the Bureau will follow up with the 
Committee and provide, when available.   

 To what extent, is there data available on Native languages?  The Bureau does not have 
the data and it will have to be looked at.   

 We’re going to set long-term goals but don’t have any data to know where we even are?   
BIE has sample data from PARCC and Smarter Balance.  BIE also has NWEA data but 
would have to talk with NWEA on how to make proficiency levels meaningful.  BIE also 
has all the English, language, arts and math data from all the states but it’s not 
comparable.  It’s possible to determine long-term goals with some work.  

 
 
Review and Approve Meeting 1 Summary 
Meeting one summary was sent in advanced for the Committee to review and provide any edits 
prior to meeting two; no edits were received.  The Committee was asked to review meeting one 
summary located under tab 4 of the binder for any edits to the content of the meeting summary.   
 
Committee members had the following questions and comments about the meeting one 
summary: 

 Question on page four (4), what is the difference with the text that is italicized?  The 
italics indicate clarification or answer to the question/comment.   

 The Committee has talked about the three categories; the regulations, definitions, and the 
research paper/report/recommendations; that is where a lot of these fall into.  Some of 
them are unanswered questions at this point.  If you have unanswered questions, please 
help us (Federal team) to flag those questions to ensure they are memorialized as action 
items for the BIE to clarify/respond.     

 The question here on the last negotiated rulemaking had an opportunity to look at the 
factors that directly affected our schools (page 4), what does that look like?  Is that just us 
saying these are bad within BIE that we want to improve?  If this Committee wants to 
make recommendations over and above writing the regulations, yes.  If this Committee 
wants to recommend to the Department to re-engage in rulemaking on the topics that 
have been mentioned (i.e., transportation, student funding) can be included in the report 
for recommendations.      

 On page ten (10), second bullet, the term ‘relevant’ is still a remaining question that 
needs to be clarified on ‘relevant’ career and technical education standards.  How is 
relevant defined?  This will be an action item for BIE to follow up with the Committee.    

 
The Facilitator asked for consensus among the Committee to approve the meeting one summary; 
all Committee members were in consensus.  The meeting one summary will be marked as 
FINAL and will be posted on the Committee’s webpage.   
 
 
Call to Public for Public Comments 
No members of the public had any comments at this time.   
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Accountability Subcommittee Report 
Committee member Lora Braucher provided the Accountability Subcommittee report, see 
Appendix H.  In addition to the presentation, the following points were made: 

- In the Bureau system, there may be a school with only 25-50 students compared to 
another school with 400 students, can you have an N-size on a sliding scale based on the 
number of students since Bureau schools are so different;  

- More information and suggestions on the SQSS indicator; school climate, attendance, 
post-secondary readiness and can you have a different one for each group.  An 
elementary school SQSS differ from the high school in the same accountability system; 

- Equal access to all students across Indian country and the importance of “why” there is a 
need for the same set of standards, assessments, and accountability system across the 
Bureau; regardless of the uniqueness of our Tribal cultural it still can be accommodated 
and taught within that standard versus creating a specific standard; and 

- Look at state plans for recommendations on an accountability system and pull together 
additional information for a creation of a plan on indicators and weighting for 
recommendations.   

 
Committee member had the following question/comment about the accountability subcommittee 
report:   

 The N-size, is that for the whole BIE system versus the school?  N-size applies to the 
Bureau.  The state sets the N-size and for the four subgroups.   

 
The Facilitator reminded the Committee of the N-size document shared in advanced and placed 
within their binders for additional information.  The document “Best Practices N-Size – 
2017147” can also be found on the BIE webpage.       
 
 
Waivers Subcommittee Report 
Committee member Charles Cuny Jr., provided the report of the Waivers Subcommittee report, 
see Appendix I.  In addition to the presentation, the following points were made: 

- There should be a level of customer service (technical assistance) received from the 
Bureau and the Department of Education as part of their government-to-government 
relationship with Tribes seeking a waiver; 

- Under a Tribe that may have different governing boards, the authority to waive could be 
left open unless there are other legal opinions; 

- With a waiver, a response should be provided within a fair amount of time and provisions 
put into place to allow the waiver to move forward until the full waiver is complete; 

- Who will put together the waiver template and checklist for the Tribes to streamline the 
process; and 

- It is critical for technical assistance to be defined; whether it’s an annual budget, an 
initiative over a course of time, a shared responsibility between BIE and Department of 
Education, and when it’s approved and who authorizes it.   

 



BIE Standards, Assessments, and Accountability System Negotiated Rulemaking Committee 
Meeting Summary FINAL  
Albuquerque, NM – October 30 – November 1, 2018 15 | P a g e  

Committee members had the following questions and comments about the waivers subcommittee 
report: 

 I share many concerns that are addressed in the report, the Department of Education and 
Department of the Interior is not granting the waiver, the Tribe or the school board 
waives.  And they (Department of Education and the Department of the Interior) have 
only to determine if your plan is inappropriate under Section 1111.  I’m suggesting that 
they have X number of days; if the Tribe is only provided 60-days to submit a plan, give 
the Secretary’s 60-days to approve, and if there is no response, then the waiver will be 
automatically approved.  This is all under Tribal sovereignty and we need to get away 
from the notion of asking the government.  One additional item to add is the Tribes are 
held harmless under the waiver system.     

 When you read it I’m concern of the 60-days option.  The absence of an approval or 
response from anyone is the indication to move forward and approved.  The 60-days have 
to be reciprocal on both sides; the plan submitted in 60-days and the plan has been found 
appropriate.  The 60-days do not allow input from our own stakeholders.  On the 
technical assistance the wording on fair and equitable, how can we ensure the resources 
allocated to the Tribe are fair and equitable if there is more than one Tribe going through 
the waiver process?     

 How long of a time frame did Department of Education had to respond to the submission 
of the state plan?  The question will be made into an action item for follow up to the 
Committee.   

 To clarify, there are a number of ways a Tribally controlled school grant can be 
approved.  Both the Tribally controlled school act mentions several ways that an 
application can be submitted; one is through a Tribe and the other is through a Tribal 
organization.  The issue of who actually has authority to submit a waiver, it would be 
very fact specific; it’s not one thing or the other.  Also, the 60-day timeline for 
submission of an alternate proposal, that’s banked into the statute.  But in the existing 
regulations under NCLB, in the technical assistance section there is a suggestion that 
technical assistance should come before a waiver so there is time build in to work on it.   

 Listening to Director Dearman, there are 23 states servicing 64 reservations and with a 
little math, that’s 1,472 possible examples of how a waiver could look.  When you ask 
about resources, the states are allotted 1.5% of this funding; I don’t think their budget is 
going to factor in that level of technical assistance.  I hope there can be specific language 
within the regulations to define how that is calculated.  The resources behind it should be 
clearly defined in the regulations.   

 The criticism or observation with the Bureau not providing adequate technical assistance 
has been noted.  The Bureau has started memorializing what type of technical assistance 
has been provided in the last two years as the inquiries have been increasing.   

 Need clarification – Navajo was told to re-do the waiver as it’s not under ESSA, and now 
you ware saying the waiver was approved and signed by both Secretary’s.  Which is it?  
It is both, the waiver was approved and the approval letter was submitted under the 
NCLB. The Bureau is talking with Navajo to begin discussion on what is in their current 
plan, what is proposed in the phase two and how it overlaps with ESSA. This is a 
beginning in a series of meetings between BIE, Navajo Nation and Department of 
Education.     
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 There’s not enough time in the 60-days to gather information from the constituents and 
that is where the problem is with Navajo and their waiver.  The school boards are saying 
they have not seen the plan; a storm is coming but it hasn’t happened yet.  The 
constituents, we the school boards have not seen the total plan and caught in a dilemma.     
The waiver for Navajo Nation and Miccosukee has been provided to the waivers 
subcommittee.  The process for stakeholder input is important in the waiver process and 
determining when it should happen. 

 If Navajo or Miccosukee had the plan approved under NCLB, do they default back to 
their plan until something new has been approved under ESSA?  Yes, they will revert 
back to their approved plan.    

 As a Tribal governing body, I wouldn’t waive anything until there is something to take its 
place.  As a responsible government I wouldn’t put my school in a situation where we 
didn’t already have community input.  It’s written in statute and you can’t change that but 
there might be in the regulations for a way to say that if a response is submitted it doesn’t 
mean the whole application has to be, but to find a path so that Tribes are not held in 
violation of that 60-days.  We could also write they are held harmless until the process is 
complete, to avoid a punitive situation and difficult to manage.  The Tribe or governing 
authority that does the waiver and the Secretary is only looking to see if the plan is 
inappropriate, does that mean there is going to be a different set of letters and checklist 
that you will have to only determine if the plan is inappropriate?  Under necessity there 
will be a number of different ways of responding to a request for a waiver as it can be in 
part or in whole.   

 It’s not a request for a waiver.  The Tribe or the governing authority has waived and they 
are sending you a plan for you to determine if it’s inappropriate with Section 1111.  That 
is the only criteria you have to look at; is it appropriate, does it comply with this law, and 
if it does you have to concur that it meets the requirements,.  A process clarification – the 
Tribe thinks this section of the assessments is inappropriate for our Tribe for the 
following reasons via a Tribal resolution that goes to Interior and in the 60-days Interior 
has it the Tribe has worked on their alternative plan.  And it’s that plan Interior has to 
review, work with the Tribe for technical assistance and concurs with the plan and says 
the Interior is going to move it forward to the Department of Education to say they 
concur it aligns with Section 1111; it’s looking at the plan.   

 It’s not granting of a waiver, it’s looking at the plan.  The Tribe shall be held harmless 
unless you determine that it’s not appropriate.  “The Secretary of the Interior and the 
Secretary shall approve such standards, assessments, and accountability system unless the 
Secretary determines that the standards, assessments, and accountability system do not 
meet the requirements of Section 1111.”  That means unless you find it deficient you 
have to approve it.  My biggest thrust is to make a point for everybody here that you 
don’t ask for permission for a waiver, you (Tribal governing body or school board) waive 
it.  The first sentence reads “The tribal governing body or school board of a school 
funded by the Bureau of Indian Affairs may waive”; it doesn’t say the Secretary waives.    

 Our Tribe submitted a resolution to waive the state standards and assessments, and create 
our own.  The resolution to waive was sent in and has been there for 60-days and 2-years.  
The Tribe waived the South Dakota standards and assessment, we sent it forward, we 
were told it was approved, and then we move forward and worked with the Department 
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of Education and BIE with technical assistance to do what we need to do to get our 
accountability workbook put together.  This is where all the experts came in or else they 
would have said no, Oglala you are not allowed to waive this.  What was said is how we 
followed the whole process.  I’ve asked BIE and they said yes, yours is in the works with 
the Department of Education.  I’ve talked to Department of Education and said yes were 
going to start technical assistance.  Then I asked is it waived or not waived; yes it’s 
waived.  I do agree we need to get the regulations done. We were advised we had to wait 
for the negotiated rulemaking and then we meet with the Department of Education and 
basically said, no you don’t have to wait because you’re a treaty Tribal school, your Tribe 
is wavering you not a BIE school who has to wait for the negotiated rulemaking.  This 
conversation is productive beyond the point of clarifying that in the Section 8204(c)(2) 
“The tribal governing body or school board of a school funded by the Bureau of Indian 
Affairs may waive, in part or in whole” the initiating waiver is coming from the Tribe or 
the school board.  There is concurrence on that language.   

 A BIE funded school doesn’t have a school board they have an advisory board correct.  
Yes, I think that is part of the piece around a “school board of a school funded by the 
Bureau of Indian Affairs.”  

 In the regulations we need to be really specific to avoid this conversation happening 
every single time someone wants to do a waiver.  A few things, one a stakeholder input 
being in 60-days, whoever is approving that waiver would have the information before 
they would be approving it.  It might be worth taking some of the language from the P.L. 
100-297 process where it indicates multiple specific timelines not just for the submission 
of the application but also hearing back from the Feds, and if it’s not approved another 
timeline in which the Tribe can reconcile with technical assistance from the BIE.  To 
clarify, that is something the waiver subcommittee is working on to add language of a set 
of mutual expectation amongst the requested Tribe and the responding government 
officials.    

 My question is more on the structure of the SOL being a part of the negotiated 
rulemaking.  The process of negotiated rulemaking, is the SOL role here to make sure we 
are following the policies and procedures and give his legal determination/opinion at 
certain areas?   And as a Committee do we have the ability to say this is a particular point 
we’re we disagree and we want to see a different opinion?  It’s a mix of both and to 
remind the Committee in the operating protocols there is a description of what the legal 
advisor role.  One of his functions is to make sure that the recommendations and draft 
regulations the Committee comes up with are consistent with the law.  So when they are 
reviewed within Interior the Committee’s product is supported.  There are interpretations 
important to clarify for the regulation for SOL/BIE to understand the Tribal interest and 
how do we meet that within the law.      

 Hypothetically, we get the regulations written with the SOL review that we are not in 
violation of the law.  As a Committee can we take the regulations for review by another 
think tank group to take a look at as ask what do they think?  As a Committee if you want 
additional advice as part of this process you can do that but/and remember what’s going 
to matter is the ability for the Federal folks to make sure this holds water inside the 
Interior.  It’s a really important function.       
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 That’s a good point because that is why we filed an injunction against the reorganization 
of the BIE, we both get to have our say in the court system. 

 In regards to states outside of this Committee, if the state submitted a waiver do they 
have timelines where they have to respond to schools that are requesting those?  And how 
does that look for other organizations?  It is unacceptable for the BIE not to respond to 
the schools out there.  We need clear timelines.  

 
The Facilitator summarized the important discussion, reiterating a key take away from Section 
8204(c)(2) “The tribal governing body or school board of a school funded by the Bureau of 
Indian Affairs may waive.”  As we look at the language and hearing the Committee, the approval 
is more around approving the proposed alternative definition, versus approving the waiver.   
 
 
Day 1 Wrap Up 
The following was summarized with the Committee at the close of the meeting: 

 The Facilitator recap day-one action items; 
 Committee member Jennifer McLeod provided clarification on her discussion with 

Director Dearman on the replacement of the Navajo Nation representatives and the 
alternates are for the full committee; 

 One member of the public reminded all to speak louder for the public to hear in the back 
of the room; and 

 Committee member Charles Cuny Jr., provided clarification on this letter addressing the 
Tribes concern with the replacement of the Navajo Nation representative. 

 
Adjourn 
Sue Bement, DFO adjourn the meeting. 
 
 
Day 2, October 31, 2018 
 
Welcome, Reflections from the Group, Confirm Today’s Agenda 
The DFO welcomed the Committee to day-two.  The Facilitator went over the changes to the 
agenda for day-two, the handouts, and shared Committee member Gloria Coats-Kitsopoulos is 
absent due to her school receiving the 2018 Values Driven Award for Excellence for the 
Midwest Region for Advanced Education.       
 
 
Overview of N-size 
Deborah Sigman, Center on Standards and Assessment Implementation (CSAI) provided a 
presentation to clarify the purpose of N-size in ESSA, its relationship to reporting as well as 
indicators, and how states make the determination and operationalize N-size.  See Appendix J for 
the presentation.  In addition to the presentation, the following points were made: 

- Two parts to minimum N-size; accountability – how many students / what is the 
threshold to be included in the accountability system to measure how will the schools are 
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performing and second is reporting out to parents, the school report card etc.  Those two 
numbers do not have to be the same. There is flexibility; 

- All the state plans provided in the N-size examples have been approved; 
- The minimum N-size is not dependent on your total population.  You should be selecting 

a minimum N-size based on the criteria in the law.  The issue of how large your schools 
are will come into play in terms of how many schools do you want to miss in the 
accountability system; and 

- The accountability system is to hold schools and LEA’s accountable to serve every 
student in their schools system. 

 
Committee members had the following questions and comments on the N-size presentation:   

 Is this (state example chart) further broke down by grade level?  Yes, although some 
states may aggregate grade levels for minimum if they don’t meet it; particularly for 
sciences if the school does a grade span.   

 Could you go lower than 10 (minimum N-size)?  You could; one state may have gone 
lower than 10 in their plan.  It will be tricky in terms of statistical soundness, reliability, 
and think of the influence of any one student in that measure; it can be very impactful.   

 Do you know what the smallest BIE Tribal school is in terms of student enrollment?  It 
may be as low as 20 students (total student population) as the BIE does have many small 
schools.       

 Is that by grade level (SD gap vs no gap groups)?  Yes. 
 On the table with Native American schools (Arizona), are those schools listed as 

elementary, middle schools, high schools as individual schools?  Or school districts?  Is 
there a breakdown of BIE tribal grant schools?  Its total individual public schools in 
Arizona, not BIE. 

 They are saying of the population there are 74,531 as American Indian and they are 
looking at 2,401 schools in their state, and for an N-size of 30 and the last column of 10, 
that is how many schools will be excluded.  Yes and it would exclude schools, not 
students.   

 In those schools there are 20 or less, or 30 or less?  Less than, this is 2016/2017 data.  
 This is a state chart (Arizona), could you put those same number in for the BIE Tribal 

grant schools and come up with a number?  Yes it is doable and we can work with BIE for 
their data.   

 What is the advantage to the state in the end to have so many schools excluded (Arizona 
chart)?  How does is help schools in their accountability model?  How is this information 
helpful to the schools?  I don’t know if there is an advantage.  

 Could a state make a determination to change their N-size to not count a certain group of 
people on the state data?  Could it happen?  No.  Example from 20 years ago: an effort to 
exclude English learners from taking the test and was well intended, but the students 
were excluded from information and being able to serve those students.  It went to court 
and as a result a law was put into place that you could not encourage to exclude; you had 
to assess those students.   

 Oklahoma is right at 500 schools with a lot of small schools.  Over several years the 
legislative body has tried to starve them out for consolidation like the neighboring state 
and what is being done over there.  This Committee (in OK) was comprised of educators 
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then politicians and they want out regarding the numbers.  Without schools, they have no 
community.  Transportation is way too far to consolidate with the number of counties we 
have in Oklahoma.      

 The state has never had enough money.  I’ve been reading material on the N-size and we 
have to look at smaller numbers.  I look at my own state and it’s pitiful and they lowered 
from 40 to 30 as they are looking at how much money they’re going to get.   

 When a state suppresses it (AZ-Privacy slide) data, how does that impact their ability to 
hold the school accountable?  The school will be held accountable; they will have to have 
an alternate method.   

 If we reflect back on NCLB, how did you make those determinations because you were 
following the state?  The Bureau had a full range of N-sizes and the states determined 
their N-size on their schools, not the Bureau schools.  It was a mismatched and a 
challenge.   

 For example if there was XYZ state with an N-size of 30, as an administrator of that 
school district we would have the date from our testing to determine what’s the best 
route.  But if you reflect back on AYP under NCLB, wasn’t there a process of a school in 
this classification that didn’t make the requirements they were under a school 
improvement?  The administrator would have to be changed?  There were tiered level of 
sanctions that were supposed to occur.     

 The determination of the N-size for the Bureau schools do you think that is a critical 
element; if you said it was 10 its one thing, if you said it was 40 it’s another, when it’s 
applied to our schools?  Yes, N-size is critical element for any school.  You want to serve 
the students that are in your schools.  Accountability shines the light on needs.  Both 
ESSA and ESEA are about making sure the students in every school (Bureau or public), 
have access and equity for those students.  Rather than thinking of sanctions, think of it 
as interventions; looking through a different lens.  The idea is the state or the system 
wants to identify schools that have needs; a call to action.  And those needs are based on 
those indicators. The Bureau is unique because of small school size; you might have to 
consider the averaging over 3-years for some of your subgroups. There is still an all 
students category.   

 If I had a school of 50 students K-8, would I say I want an N-size of 5?  And when you 
say privacy issues, 2 of the 5 students have IEP?  You will have an issue with privacy.     

 Could we commission a study to get some data specific to BIE Tribally-grant schools?  
BIE will need to form a working group within the Bureau and ask Deb for her assistance.     

 In Oklahoma, they have just allowed the Freedman to be recognized and they will be in 
the BIE schools.  Just recent, within the last 6-months or so, our Tribe recognized 
Freedman as citizens if they can trace back on the Dawes roll.  There are several that 
have been able to do that and because of that they are granted citizenship entitled to 
scholarship money, to be a part of the BIE schools; it hasn’t happen yet but it’s going to 
happen.  We do have some making applications for college scholarships and so it’s 
happening on the secondary level as well.  The BIE will look into.  In your case there may 
be other subgroups that you want to include.       

 For the accountability subcommittee and hearing the information on N-size, do you have 
an idea on what you might recommend?  I don’t think we can go lower than 10 or else we 
will eliminate some of our schools.   
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 Chemawa has students representing 73 different Tribes.  Thinking outside the box; how 
you can serve your students, there may not be any difference in the pattern of 
performance, but you could establish subgroups by Tribes, Native language or something 
like that.  Not suggesting but saying if there’s a particular interest in disaggregating 
more if you have the numbers, it’s a possibility.   

 Is there flexibility at a school level or at a district level in a state to have different 
subgroups?  Or is it additional subgroup in a state?  Yes, additional subgroup in a state.   

 Those on the accountability subcommittee with this information do you guys have an 
idea where you want to go with regards to N-size?  Knowing you don’t have a specific 
number.  We may be going up to 10 because anything bigger than that we would be 
excluding so many of our schools.  Even at 10 we will be excluding schools but if you go 
below 10 we may have an issue with privacy.  As for the subgroups, I think that would be 
interesting as far as the Tribes but I don’t see it as a reality because it could be taken in a 
negative direction.  I look at this and think we really don’t have a lot of subgroups.   

 As an Administrator at our school we looked at N-size within the conversation of AYP.  
In the best of all worlds you want to look at accountability; are we serving the needs of 
our students whether there are sanctions attached to all of this.  New Mexico is at 25 
under NCLB; how do we navigate, how do we serve the best needs of our students and 
how do we stay away from sanctions.  It’s a tricky conversation especially when you 
have large subgroups, students with disabilities is a large subgroup that we all deal with.  
I’m fearful around the determination of N-size because sanctions are right there.  It’s a 
cultural shift and all administrators, teachers, parents, will all be on a common ground 
around wanting to make sure our students succeed.  You have the ability/choice to think 
about what are the reading, math, science standards that you want to hold your schools 
accountable for and you want your students to be able to know and to do.  That can 
change the conversation about this assessment is assessing what we think our students 
should know and be able to do.  I cannot overstate the importance in making sure that 
you have your academic standards in place because that’s a statement to your educators, 
parents, and to your students about what you value and what you think is really 
important.  Then you have measures that are going to appropriately measure those.  Then 
you have an accountability system that says we have schools that are not appropriately 
serving our children to get to the point we’ve said we want to get them to.     

 In terms of the subgroup can we take a consensus that we can do that?  Adding a 
subgroup to study that (N-size) as a Committee.  We can write the regulations but I can’t 
tell you have the subgroup which is going to play out in 5-years and how our community 
is going to look at the data.  If we could utilize what we already have from the last 10-
years and have a pilot project to say this is how it would look.  As an action item BIE will 
create a chart similar to the Arizona side for BIE schools looking at different N-size for 
the schools and it may contain 4 to 5 existing subgroups and to provide to the Committee. 

 The presentation given here compared to what was provided in Billings was you looked 
at AZ, SD, OK, key stakeholders at the table.  The graph that was shown of schools being 
excluded / included, it would provide a better view of our Bureau schools.  BIE will work 
on a graph for the Committee.   

 Under NCLB where did the states put their N-size in the state plan?  Can the states 
change it based on data and public response?  What is the history of changing the number 
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over the time?  It’s located in the accountability workbook and yes, a state can change 
the N-size with concurrence with the Department of Education.  I would assume that will 
still be the case once a state plan is approved.  Regulation language that ensures 
transparency, statistical soundness and privacy versus a recommendation of what goes 
into a state plan.  For states, the N-size sit’s inside the plan.     

 In the accountability subgroup we had the same conversation about the struggle you have 
as a school administrator about caring for your students, accountability and wanting to 
make sure those needs are being met.  On the other side of have restrictions or penalties 
put upon you because of your accountability.  But we can’t get better without it. We have 
to keep pushing the decisions that are the best for the students.  The language in ESSA is 
not punitive it lays out a different kind of system than what you are use to having.  There 
is a lot more engagement with schools that are identified in terms of their ability to make 
choices about what they do and to think about it as a system of support as opposed to a 
system of sanctioned.   

 I’m so tired of our officials telling us our students are failing.  What we are doing is 
copying external environment expectations with our children.  Our children think 
differently, act differently, and are intelligent and can succeed.  Because of the pressures 
from the external environment and the expectations, it causes some failures and dropouts.  
We do really need to change the standards because we want to show the strength of our 
students.  Being a sovereign nation it is time to take a look at the standards and put in our 
own standards.  Being sovereign you are given more freedom to do what you want.  And 
I don’t think we’ve really taken advantage of it we’ve always been told this is the way to 
do it.  If you don’t do it, here are the sanctions and discourages a lot of people.  Defining 
those standards is the first part of the charge.   

 If we do have a timeline for the workgroup (N-size), to identify the output and tasks that 
we want them to complete.  When we’re thinking of regulations we’re missing what that 
N-number will be, we need to find what the issues will be.  One thing we haven’t talked 
about is the impact on the waiver system, if schools waive this they stand alone, what 
happens then; a Tribe waives the accountability system particularly for our smaller 
schools.  What we put into the regulations around this is really important to allow schools 
to work around if in 7-years the N-size we choose or the accountability system is glaring 
not working, not just in accountability but for all the sections with this Committee 
thinking forward for the students.   It’s not uncommon in a regulatory process to have a 
statement that there will be a reexamination in a particular timeframe.  If you want 
flexibility in the regulations, you might want to think about a framework of 
recommendations that are more specific about operationalize the regulations.  Example: 
you can have a broad statement on N-size including reexamination and a 
recommendation of what BIE to consider in the plan we recommend N-size to be X 
number. 

 How did the states handle the collaboration with stakeholder’s engagement and how will 
that look like for Indian Country?  If the Secretary writes the state plan how will we 
know that Tribes had an input and able to view before it is finalized and set to the 
Department of Education?  The law makes it clear there is a process to include 
stakeholder input.  Interior will be held accountability for transparency to hold Tribal 
consultation and will be memorialized on the Interior’s website.       
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 When you talk about standards, accountability workbooks, I know there are many 
different accountability workbooks and some that are specific to a Tribe.  It’s easier to 
put together a culturally relevant curriculum for that specific subgroup but I can see the 
challenge for Chemawa Indian School where you have over 70 Tribes coming in and 
trying to put a standard together to meet that cultural need.  But I also think the capacity 
to do that and the people who have been talking about that for the last 40-years whether 
it’s ingrained in your individual Tribal cultural beliefs and building the curriculum 
around that.  I don’t think that’s unrealistic and the regulations have to allow for it and 
the only way to be successful.  Standard is an overarching statements about what we 
expect our students to know and be able to do in reading, math and science.  Curriculum 
includes the how, the materials one would use in order to teach those standards but you 
have more flexibility in that curriculum.   If you get to that broad look around standards 
that may be a little less challenging.  When I say standards, I’m not suggesting using a 
unified, or standardizing, or a uniform curriculum.  

 If you don’t think the local community doesn’t say that’s a failing school because they’re 
receiving a comprehensive support your wrong.  They are labeled and that is a targeted 
support group.  You can say ESSA, were supportive and just because the language has 
changed the belief and the perception about that school is not changed.  You can change 
the language but it takes a lot longer to change the culture around it.  The first step is 
how we talk about it.  Every school in the country is facing that.    

 We have the tracks we are developing which is our picture frame that we’ll define the 
implementation parts.  But within the recommendation portion of our report, there is an 
opportunity to influence the building of the train.  And so as a Committee to not lose 
sight of that as we move forward.   

 As we go through this process and making recommendations, we would hopefully have 
some input and impact on those recommendations into the plan itself.  The 
recommendations that come from the subcommittees would then still be agreed upon by 
the whole group?  Yes.   

 What I like about of putting into the regulations is the need for and the call for the review 
of the plan at a certain timeframe.  And even having the opportunity for that stakeholder 
input upon a review.     

 I’m sensitive to how labels are attached to Tribal schools and underachieving schools.  
To have that cultural change it has to start at the top with the law, with the restricting of 
the sanctions and turning it around so when any school is in that vulnerable position as a 
cry for help, instead they are being punished.  Look at this as an opportunity to provide 
additional support to those schools.     

 In our community we do have both the BIE and the state school, and serving both 
students.  Our schools were both labeled as poorly performing schools and it became a 
label.  The public school received state support and through the years they have made 
tremendous gains and have become one of the top schools in the state for their K-8 
program under ESSA with recognition by the state.  The change had to come from the top 
but it also had to be supported at the local level for those changes to happen.  We’ve seen 
our (BIE) school lose our higher performing students to the public school because they 
started to receive more support.  We’ve been on the new school construction list for so 
long that any upgrades we try to do to our technology system is throwing the money 



BIE Standards, Assessments, and Accountability System Negotiated Rulemaking Committee 
Meeting Summary FINAL  
Albuquerque, NM – October 30 – November 1, 2018 24 | P a g e  

away.  How many times do we vocalize our needs, we come to the table and we are not 
heard, and maybe now we are going to have these changes.         

 
 
Overview of BIE Waivers 
Brian Quint, Attorney Advisory and Jeffrey Hamley, Bureau of Indian Education provided an 
overview of what BIE needs in waivers regulations.  The presentation referenced Section 8204 
(tab 9) and the draft Part 30 side-by-side in the Committee’s book.  In addition to the 
presentation, the following points were made: 

- A discussion occurred in the waiver’s subcommittee of a checklist to be included in the 
regulation of what could be in an alternative proposal.  In NCLB, there was a checklist.  
However in ESSA, there are many possibilities of what can be waived as it’s very broad; 

- Under NCLB the BIE developed internal guidelines on technical assistance for 
alternative accountability systems and how Tribes can seek a waiver, and can develop 
materials under ESSA; and 

- The current Part 30 was too sparse and lack information.  
 
Committee members had the following questions and comments on the statue in reference to 
waivers presentation:   

 I want to go back to the law and clarify at the point that a Tribe or a school board does 
the waiver process it’s not an intention to waive, it is waived.  I don’t want anyone to 
think that portion of it is still conditional, it’s done.  At that point, the Secretary will go 
through and either concur or state that it is not consistent.  A simple checklist as you go 
line by line of the plan that’s been submitted, it’s yes or no; is it consistent or isn’t.  Then 
the negotiation goes back and forth and technical assistance to help the Tribe(s) to bring 
it into compliance.  Once a Tribe decides that the waiver is not going to say we are 
waiving this inconsistent with Section 1111.  I don’t think it should be an approval, it’s 
not an approval, it’s a concurrence to agree it meets the test of the law or it does not and 
then you identify what that is and help them fix it.  I’m trying to break old habits that we 
are seeking a waiver and when we have words of intention to waive.  I’m going to 
continue to be the watchdog and look out for that wording because if we allow those 
types of phrases to stand it becomes how we think, we need to think differently.  In the 
spirit of true partnership and helping Tribal schools if in your expertise you identify  
something that is non-compliant, and you find a thought/something that would help the 
Tribe would welcome those thoughts, this would naturally evolve from a true partnership, 
but the actual process is yes or no and technical assistance.        

 I’m trying to keep in mind were not doing sanctions, its interventions.  This section we 
were given the hard copy that’s on the Bureau website with the draft regulations?  Those 
are available for the public?  Yes.  The draft proposed, who actually wrote those?  A 
group of BIE and SOL drafted the regulations for the Committee to look at as a model.  
The draft was not intended to be a final product.   

 My understanding in Billings (MT) we were waiting on a checklist from the Department 
of Education.  So were saying we don’t want to put that checklist into the law but are we 
going to write some level of what a waiver should include?  Under NCLB there was a 
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checklist (template) used as a tool for Tribes to use to waive.  BIE is in the process to 
create a checklist that conforms to ESSA.       

 Will the Department of Education be able to speak to the Committee on their perspective 
of their expectations to the Committee to build capacity between Ed, Interior and Tribes?  
It would be helpful for the entire Committee to hear.  The Facilitator asked the full 
Committee if it would be helpful to hear from the Department of Education on what they 
are looking for when reviewing on an alternative proposed definition; all were in 
consensus.       

 I echo the suggestion of having a larger perspective for the entire Committee because I 
was at the Washington meeting.  We had three officials there and as a Tribal leadership 
Congress we were asking how do we go about the waiver process?  The response was 
we’re not sure because it falls under the Federal government.  And the BIE said were not 
sure because it falls under the Department of Education.  And the Department of 
Education wasn’t sure because there wasn’t an answer from the BIE.  It is important for 
clarity and to go back to what was said about partnership, it really hits at the purpose of 
our work together collaboratively to serve our Native children; a partnership not 
compliance or oversight.  And that partnership is something I would like to see replicated 
here in some manner.  As were considering the waiver that must be the approach with 
definitive timelines for our Tribal schools, Nations and the process so it’s clear.          

 The question is what are governing Tribes or school boards waiving?  The current 
Secretary definition is in the old Part 30 that the Committee is revising.  That’s all that 
can be waived.  The Secretary will not have a new system until this Committee completes 
the work and the Secretary memorializes what his new system will be.  Right now a Tribe 
is waiving the state system and not ESSA.  Technically the Bureau is still under the AYP 
regulations until this group changes those regulations.  Under NCLB the BIE had clear 
checklist and were hoping to get there for ESSA.  And folks would like to see the 
checklist sooner than later and the Bureau will discuss with the Department of Education 
on this topic.    

 What we are interested in right now is this parallel track here as Tribally controlled 
schools we want to draft the regulations to ensure we can submit waivers and at the same 
time what is this checklist and once the regulation have been vetted though it’s process, 
then how can we be ready to jump into the conversation of waivers.  Going back to the 
resource allocation the 1.5% of the funds, how much is that actually?  If I want to begin 
the process immediately, I want to know how much money I have on the table so I can 
begin this process.  What are we actually looking at in terms of the resources here (for 
technical assistance)?  The 1.5% funds do not support the waiver; those are 
administrative funds and a breakdown will be provided to the Committee.     

 I’m reiterating the point in section 30.102 in the current regulations, ‘the Act requires the 
Secretary to develop and define of AYP through negotiated rulemaking…”  The draft 
says “The Act requires the Secretary to define standards, assessments, and accountability 
system consistent with section 1111 of the Act for schools on a national, regional, or 
tribal basis as appropriate.”  When I read that, the full scope of negotiated rulemaking 
was applied a certain way with NCLB and this current draft kind of says we’ll leave that 
up to the Secretary.           
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 You asked a very interesting question, what are they waiving?  When I look at it, it says 
they will be waiving any of the requirements in paragraph one and what those are, the 
Secretary’s definitions of the standards, assessments, and accountability systems.  Let’s 
say a Tribe wanted their children to be sent to a credit bearing university but they’ve 
decided they want to prepare them for a career in animal farming.  The Tribe goes 
through and looks at all the definitions and say this isn’t relevant to what we want our 
children to do, etc.  That is what they will be waiving.  If their plans for their children 
under Section 1111 because they have the option of credit bearing university or career or 
technical and they decided they wanted classes that they’ve created for their own needs at 
the direction of the Tribe.  Under what circumstances would a Tribe or school board 
request a waiver, to accomplish what?  It could be a Tribe wants to exercise their 
sovereignty and say we are waiving this even though they’ve adopted every single thing 
that’s there.  That’s still their right to do.        

 Once the alternative is approved by the Secretary, what happens further down the line if 
there are changes made?  8-years later they change their assessment model, does that 
have to be resubmitted?  And if so, is that identified?  At any point the Tribe can 
reconsider what’s in it and be looking at what they’ve done and how it works.  Just like 
the states, they would do a revision and submit.      

 In the statute I don’t see anything that identifies a time frame of how long a waiver is in 
effect for X many years.  My assumption, once a Tribe has an approved standards, 
assessments, and accountability system, that’s its approved with no timeline on it until 
the next amendment to ESEA.  It’s until the state decides to revise and resubmit to the 
Department of Education it’s in effect.   

 You spoke of the intent if there are changes it would be resubmitted.  Is there some sort 
of regulation around that or is that in the statute that were missing?  If changes are made 
at some point it needs to be resubmitted.  If that is the intent of the Committee it would be 
important to have some regulations around what is considered a change, what triggers 
that, what’s the process for that as it could cause some issues.  Especially with so many 
Tribes doing this for the first time.  If there are dramatic changes, it will need to be 
resubmitted.  Indirectly it’s in the statute; to be consistent with Section 1111.        

 The BIE Director spoke to the Committee with the message of, it’s up to you guys, were 
hoping for the best, and good luck were excited about it.  If our recommendations hold 
water, it’s going to make it over to the Department of Education and they’re going to say 
OK.   

 We’ve talked about the clarification of Tribes and school boards that really needs to be 
looked at on how they govern themselves internally, it needs to be clear.   

 I’m still stuck on the question from day-one where it was said the waiver; is there a 
definition, are we defining it, are we developing it?  That was my question that really 
didn’t get answered.  As long as it’s clarification on the existing law and BIE agrees 
there is a need for clarification for defining waivers.   

 For example, if a Tribe got approval for a waiver, can we come to the table and ask for 
Tribal consultation from the Department of Education because we feel like the 
administrative support of 1.5% should be 638 directly to our Tribe?  If a Tribe really 
went down the road in the waiver process you could almost argue if they choose a 
waiver, they probably should be entitled to a certain level of that 1.5% administrative 



BIE Standards, Assessments, and Accountability System Negotiated Rulemaking Committee 
Meeting Summary FINAL  
Albuquerque, NM – October 30 – November 1, 2018 27 | P a g e  

funding that is an agreement between the Department of Education and Interior.  But 
those funds are directly related to individual Native American students.  The 638 process 
is with Interior.  There are certain things a Tribe can 638.  BIE would have to defer to 
other Attorneys in Interior that specialized on 638.   

 
 
Subcommittee Meetings  
The Facilitator went over the tasks for each subcommittee and where they will meet for the 
afternoon.  Members of the public were welcome to observe.    
 
 
Call to Public for Public Comments 
No members of the public had any comments at this time.   
 
 
Adjourn 
Sue Bement, DFO adjourn the meeting. 
 
 
Non Federal Committee Members Caucus 
Non Federal Committee members caucused with Dr. Bordeaux, without the facilitators and Federal 
Committee members.   
 
 
Day 3, November 1, 2018 
 
Welcome, Reflections from the Group, Confirm Today’s Agenda 
Sue Bement, DFO welcomed the Committee to day-three.  The Facilitator went over the changes 
to the agenda for day-three and the handouts.   
 
 
Standards Subcommittee Report  
Committee member Michael Dabrieo provided an overview of the subcommittee’s work on the 
draft Part 30 side-by-side went through each section to make appropriate changes, added 
recommendations and additional questions.  The standards subcommittee’s work is reflected in 
Appendix K in the draft Part 30 side-by-side.  In addition to the presentation, the following 
points were made: 

- In 8204 the threshold for assurance for Tribes to have alternative standards is different 
than what states have to do.  In Section 1111, all states had to submit an assurance that 
standards, assessments, and accountability system that meets the requirements of Section 
1111.  But within 8204 there are added items a Tribal governing board has to do to 
submit to the Secretary of the Interior that the Secretary of the Interior does not need to 
submit to the Secretary of Education, more for Interior’s knowledge that it’s happening; 

- Changing ‘Indian Education Plan’ to just ‘Education Plan’; 
- Didn’t understand the purpose of the language around “National, regional, or tribal 

basis”; and 
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- Graduation requirements are defined by a different Act and would be good to review that 
Act as well on the influence it would have on this work as well as what that means when 
the standards are developed.  

 
Committee members had the following questions and comments on the standards 
subcommittee’s work: 

 [Referencing 30-102]  An assurance is generally government.  An assurance is listed with 
all the statutory requirements as to why the assurance is being requested.  Are you asking 
the Secretary to sign an assurance sheet?  Do you see a form that the Secretary will sign?  
If you look at Section 1111 which requires states must submit an assurance.  In no way 
the Secretary of Education ask for evidence of standards, assessments, and 
accountability; it’s an assurance.  The Secretary of the Interior would not submit those 
things to the Secretary of Education, there submitting an assurance that the BIE has done 
that.  The form would be in the form acceptable that the states have provided should be 
parallel to the Secretary.  The law doesn’t say the state to submit a state plan, it will 
submit an assurance.  The intent is to keep the responsibilities of the Secretary as close to 
those that required of states.             

 I’m looking at the questions NIEA provided in terms of opportunities and consideration, 
have you looked at those?  Can we go through them?  No as they were received late in 
day-two.   

o First line item of consideration is adding subsections for defining standards, 
defining assessments, and defining accountability to ensure each term is fully 
defined.   My question is does that happen now, within each subsection and would 
have to refer back to Section 1111 to see what is defined in there?   

 In the waiver subcommittee we made a note which was within the 60-days of the 
decision.  The question was raised, who’s decision and in what form?  It became a 
rhetorical question.  I’m wondering if this was a question in your subcommittee.   

 In section 102, about the contract going to the Tribes or school boards.  The 
subcommittee recommends changes to read ‘through a contract to a tribal governing body 
or authorized school board that has notified the Secretary of a waiver.’  From the original 
text of ‘…school board that seeks a waiver’ changed to ‘…authorized school board that 
has notified the Secretary of a waiver.’ 

 The BIE had a working group to develop the draft regulations.  One of the ideas was to 
put the state plan into law.  And this came up at the last meeting in Billings where a 
Committee member asked, what is the legal authority for the Bureau to do a state plan?  
And I responded there is no legal authority.  ESSA requirement for a state to do a state 
plan; the BIE is not a state and it does not apply to the Bureau so there is no legal 
authority.  But by putting it in regulation it creates a legal authority.  I’m opposed to 
putting any reference to state plan/education plan in law.  I think it’s a policy decision 
and within Interior there is a process to create policy.  I’m going against my workgroup 
of putting state plan into the regulation.        

 What is the difference between regulation and law?  It’s my understanding we are writing 
regulation, not necessarily the law like 1111.  So putting it in the regulation when they 
mention an education plan I don’t understand how that puts it into law it isn’t able to be 
changed when regulations and processes can be changed?  Does it require confirmation 
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of Congress?  Who approves the regulation?  Say 10-years down the line we want to 
change that we would go through a simple process than having a giant change done by 
Congress?  Regulations have the same effect as law.  To make changes you would have to 
go through the rulemaking process again which is time consuming and expensive.   

 I meet with the BIE Director a year ago and ask if they were going to follow the 
restructuring plan?  And he replied yes, we got to see how it works.  So if this goes into 
effect and we say this doesn’t work in our part of the country and we want more technical 
assistance that’s going to be a long process, right?  To say it doesn’t work and we want to 
do it in a different way.  Across all the regulations there’s the term “define” and 
“develop” and in this context of the wording to be broad this is the general scope of what 
we are trying to do here and we don’t want to constrain individual Tribes to implement it.  
There are key terms and certain sections that need to be explicit if we’re going to define 
things and were going to allow for the development of how it plays out.  Can we say this 
is a bad plan and we need to reconvene in 3-years?     

 Can you put into regulation a process by which there is stakeholder and Tribal input, or a 
review of a plan?  The Secretary puts in a plan that doesn’t work that nobody is happy 
with.  Are they going to have to live with that for 10-years or to the next negotiated 
rulemaking?  Can a mechanism or verbiage be included about a periodic review or a 
timeframe of a review of such plan and to ensure that there is meaningful Tribal input 
into that review?  I’m talking about the whole package that the Secretary has the 
power/authority to create.  The concern is if Tribes think it’s a horrible thing or all this 
dissent with it, you’re going to have waiver after waiver after waiver.  When there 
shouldn’t be waiver after waiver after waiver.  Is the plan ineffective?  Just the 
transparency and the allowance and provision for that input and review is something that 
really needs to be considered.  State plans do change in response to feedback.  They 
rewrite there consolidated application that’s published on the website, some states 
rewrite them every other year based into how it’s working and feedback.  The Tribes have 
a lot more power than the government.  That is a good question, what is the avenue for 
the Secretary to change the plan and how do states do it?  Currently, the plan has been 
out for stakeholder input minus the Secretary’s standards, assessments and 
accountability system and it’s also scheduled to be co-consulted with the proposed rule.  
Maybe when the Secretary defines the standards, assessments, and accountability system, 
it’s put into the whole plan that additional consultation would need to occur.                  

 I still want to address the plan.  My participation is based on two levels of experience, 
one as a Tribal leader and looking out for the good of Tribal nations, and the other as an 
educator of being in the classroom and knowing what worked and what didn’t.  As an 
educator I believe in plans.  The other part of me as a Tribal leader I’m looking at this 
whole thing from the BIE as a treaty right.  The waiver process that the Tribes have that’s 
delineated in this law goes back to waiving these regulations as well.  It doesn’t say you 
can only waive the standards and the accountability systems, it says ‘may waive’ 
anything that is mention in paragraph one.  And that includes development of these 
regulations and if the regulations say developing a plan the Tribe can waive that as well.  
The other part of me agrees with what you’re saying about having a really good plan that 
everybody can align with unless there are other needs they have.  The Tribal leader in me 
says own it, it’s yours.  And I see the BIE as that part of the Federal government that’s 
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responsible for fulfilling the treaty obligation which includes technical assistance.  I want 
everyone to understand those unique perspectives because that’s what makes us unique.  
And you’re right, Tribes do have a lot of power and we need to understand that because 
for so many years we have not because we didn’t have the education to understand what 
the treaty law meant.     

 The verbiage was already there about providing technical assistance for Tribes or school 
boards, has there been any conversation about how that could be conflicting?  If there’s 
internal conflict between a Tribe and a school board both want technical assistance.  
Would that be a conflict?  The legal obligation from the Bureau of Indian Education is to 
the Tribe.  We could insert ‘authorization’ with school board.   

 The graduation requirements are outlined in the CFR 36.2.  That may be something in our 
recommendation of a review of that if we are going to one system that what we’re doing 
here and the plan aligns we need the graduation requirements to align as well.        

 As a Committee, we’ve never asked ourselves if we want a common plan and would like 
to discuss.   

 Do we want a common set of standards; I would say yes, it’s better than want we got 
now.  I’m not familiar with the standards outside of two states but a common set of 
standards would be much better than what we have; we could do much better.  We can 
make it generic enough for Native Americans to allow room for fine tuning it to our 
specific culture and languages.   

 
The Facilitator asked the Committee, is there support for a uniform set of standards in the 
regulations; the committee is in consensus for a uniform set of standards.   
 
The next question asked of the Committee, do we want a plan in the regulation.  The Committee 
had the following questions and comments on the question.   

 I want a plan. I want them [BIE] to offer up what they are going to do to fulfill the treaty 
obligations.  It doesn’t say once the plan is made it can never be changed, in fact it says 
they have to review and revise.  Regulations go both ways and we can craft this 
regulations so it’s good for Tribes to hold them accountable for creating a plan.      

 I don’t know if the specific of the plan need to be in the regulations but the plan does 
need to be in there.  We have to hold people accountable for creating a plan that is 
communicated and has stakeholder input.  My question is there a Department of 
Education requirement for state plan review and revision?  Do they have a set timeframe 
like every 3-year the state must revise?  States change their plan as needed and there are 
no requirements to go through an approval process again.   

 I want to understand the difference between of not wanting the plan listed in the 
regulation; can you clarify your ideas on that?  The Bureau does not have statutory 
authority to have a state plan so why would we put into regulation.  As far as needing a 
plan, BIE agrees.  It was left to the Secretary as to what form that will take and in this 
case we are saying the BIE needs a parallel thing to say the Secretary of the Interior will 
define what that plan is and how it will be reviewed; parallel of what the states are doing 
on an education plan.  The term ‘education plan’ needs to be clearly identified with a few 
more words that we need to identify.       
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 To clarify on one point, Section 1111 describes the requirements the states had to fulfill 
in order to receive ESEA Title I funding.  The Department of the Interior has a different 
set of statutes under 8204; not everything in Section 1111 that applies to states, applies to 
the BIE and one of those is the state plan.  The BIE is not required to have a state plan.  
To the question on is there anything in the statute on periodic review, on footnote seven 
(7) ‘each state plan shall remain in effect for the duration of the state’s participation and 
be periodically reviewed and revised as necessary.  I believe the Department of Education 
regulation that was vetoed in January 2017; they recommended every 5-years (review and 
revise).      

 The subcommittee did notice the footnote but we were pushing for is that it’s just not the 
state educational agency; its expanded if we keep the plan if we keep regulations around 
revision I would urge the Committee to put a mechanism in for Tribes to come together 
in a timeframe to trigger a review process on their own that the Secretary would have to 
follow.  I don’t know if NCLB had a revising process in it; nothing changed it was a mess 
for X amount of years.      

 It’s good that we require a plan.  I don’t see anything in here that requires the plan to be 
submitted to the Secretary of the Department of Education.  BIE needs a plan, I don’t see 
they should have to have it written into these regulations that make them accountable 
because the Secretary of Education says they don’t have to have an equivalent of a state 
plan and submitted along those same processes.  It’s already been like a set aside.  But I 
think the requirement for the Bureau to have a plan should still be in there (regulation).          

 
The Facilitator restated the Committee does not have consensus on state plan (using language for 
the moment) knowing it’s focused on BIE.  The task for the standards subcommittee is for BIE to 
consult internally on revisions shared in the draft regulations and report back to the 
subcommittee with understanding their interest where the BIE can meet those interests and 
where the hurdles to sort through.  The next call is scheduled on November 14.   
 
The next task is to sort through state plan; what could be in regulation, what it will be called and 
if it’s not in regulation, where else would it and could it be.  The Committee agreed to create an 
ad hoc subcommittee on the ‘state’ plan; all were in consensus with the following members:  
Jeff, Sherry, Rick, Lucinda, Lora, and Amy.  The subcommittee will bring back information at 
the December’s meeting.   
 
 
Waivers Subcommittee Report 
Committee members Charles Cuny Jr. and Amy McFarland provided an overview of the waiver 
process based on a flow chart process, see Appendix L.  In addition to the presentation, the 
following points were made: 

- Change to tone of asking for a waiver to a submission of a waiver; 
- Design language in the regulation for reciprocal accountability between the two agencies 

for a descriptive pathway to ensure the Tribe/school board to follow with government 
acknowledgement, feedback, and technical assistance through the process;   
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- The remaining items the subcommittee needs to continue its work on is; a definition of 
what technical assistance looks like within each of the areas and what those options might 
be; and 

- An example of a conversation was, if the Navajo Nation has an alternative plan, that is 
half the Native American students in the US, and are they going to say they need half the 
resources to develop their accountability system?  Will the technical assistance be equally 
available for all Tribes?  

- When considering an alternate definition for assessments as an example, looking at 
funding sources, is it a per pupil allocation that already exist in the current pot of funds 
that gets reallocated for that Tribe to be used in  different way; not additional funding but 
funding in a flexible manner; and  

- How the waiver process is funded opens up many more questions to support the Native 
American students.     

 
Committee members had the following questions and comments on the waiver process 
flowchart:   

 I appreciate the timelines for the waiver understanding that there are roles and adding in 
what happens after that.  I think that adding that were not seeking approval, it’s the BIE 
supporting a Tribe to get to this point.  It might be important to adding if the proposal 
requires a revision that the timeline keeps on going, 30-days, 30-days, until approved.     

 Add if no response, proposal takes effect without any revisions required.  It’s not like 
they can come back a year later and say you need to revise this.   

 I would like to see somewhere in here that Tribes are held harmless throughout this 
whole process, that funds are not withheld, there’s no punishment, no sanctions.  Don’t 
hold up the funding because they don’t agree on one thing.  All the schools have signed 
assurances regarding the funds they’ve received.  I’m not sure how that fits in with all the 
assurances that have already been signed.  

 At the time a Tribe waivers, that first assurance needs to be set aside and another type of 
status then.  Those assurances have gone through consultation.  There would have to be a 
process thought out in the context of the assurance they have already signed.       

 Important to have some time lines because when you don’t things just sit forever.  There 
should be a process that doesn’t hold some Tribes back as were waiting on other people.  
I realize the complicated relationship of having to forward things through several layers 
before action can be taken but it needs to be clear in the process so that people don’t feel 
like they are being ignored.     

 When I think about the waiver, respecting the solicitor’s opinion with the process but also 
to get other legal opinions to support the perspective of the Tribal grant schools.  It’s 
important to try to put in every level of flexibility for the individual Tribes in the waiver 
process.   

 Would like to unpack everything that can be waived and having some sort of checklist.  I 
know it refers to Section 1111, may be this is a recommendation and not in the 
regulations but to be really clear for the Tribes; these are the specific opportunities you 
have and what you can opt-out of.       

 Having a clear line of what paragraph one of accountability states and a simple list of that 
would be helpful.  If we look at this, it looks like everything is up; the regulations and 
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definitions can be waived by Tribes.  Maybe there’s another step that can be done that 
once a Tribe submits a plan and there is one item that is not exactly in alignment with 
Section 1111 the Bureau concurs with the plan with the exception of the one item, and 
then work on it.  Rather than making it all or nothing and establish a timeline for working 
on it.         

 BIE agrees to have clarity on what a Tribe can waive.  Will need to develop another 
workbook to be able to have clarity on what items can be waived around ESSA.  A clear 
checklist and a process need to be defined.   

 One item to flag with the flowchart is the regulation is with the Department of the Interior 
and I don’t believe this process can regulate and put a timeline with the Department of 
Education.  But the Department of Interior and the Department of Education can agree to 
a timeline.   

 Where does this say in the waiver part that it has to be submitted to the Secretary of 
Education?  The alternative definition proposal has to be approved by both Education 
and Interior.   

 The subcommittee’s thought process was that they (Interior and Education) both got it at 
the same time at least they would be aware of it.   

 Is there any relationship with this whole process you see the MOU/MOA with Interior 
and Department of Education, do you think that has to be revamp if half the Tribes goes 
with a waiver?  No, the MOU is only between the Department of Interior and the 
Department of Education on how the Interior is going to use funds.    

 Say Navajo Nation goes with a waiver they represent half of the students that are funded 
under BIE.  If I were the Navajo superintendent I would say should we get half that 
money for admin costs for our admin cost for administrating.  A larger question is as we 
think about this being implemented, how is funding for technical assistance for 
alternative proposed definitions, how is that allocated amongst requesting Tribes?  There 
needs to be certainty and assurance around technical assistance.  

 The Committee can not commit the United States government to a particular amount of 
funds.  The statute talks about providing technical assistance either directly or through a 
contract, it’s not discussing a particular method.        

 Congress and both the 25 CFR 30 existing are silent on the whole funding issue, it says 
the Bureau will provide for technical assistance.  The position of the BIE is that they will 
provide technical assistance to the Tribes.  

 This is part of the issue with 8204.  This idea of its beyond our scope of work we can’t 
talk about it is incorrect.  We have a right to make recommendations on things whether it 
on increasing funding.  Limited us to that scope when it’s very much directly connected 
to what we’re doing is disingenuous to what we’re trying to do.  It’s my understanding 
we can make recommendations if they increase funding, provide opportunity through a 
TED grant that the BIE has done before, it’s well within our scope.  It goes back to the 
issue of 8204 were Tribes do have a higher level than states do in regards to going to 
these alternative standards, assessments, and accountability systems.  States just have to 
submit an assurance and for some reason we have to be approved, not by one Secretary 
but by two Secretaries [Interior / Education].   That is a major point of concern and a key 
point that we are all circling around that’s an issue.  
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 The regulation for waiver does already obligate the Secretary for the Interior and that 
approval is triggered by the findings of the Secretary.  If the Secretary finds that the 
Tribes submitted a plan is in compliance, it says the Secretary shall; both Secretaries’ 
shall approve it.  If there’s no compliance issues it shouldn’t be a problem that it should 
be a routine thing that the Secretary issues a letter to the Secretary of the Interior stating 
that there investigation has found no compliance issues and it should trigger something 
that is automatically approved.  However, if there is a finding that there’s something that 
is not in compliance, the Secretary of the Interior is not obligated to concur and approve 
the plan.  We do need to put in something in there that compels timely assistance, 
technical assistance to bring it into compliance.  Timelines for that is not obligating the 
Secretary of Education either, its obligating of Secretary of the Interior to assist the 
Tribes because that’s the charge that the Department of the Interior is giving you.    

 As a Tribal grant school we’ve been fighting an uphill battle of 40-years of not getting 
adequate technical assistance.  We don’t try and advocate and put regulations in place for 
adequate technical assistance; then what’s the point.  It’s you can do this, you can’t do 
this.   

 On the charts need clarification, is the 30-days for the negotiations refer to a deadline for 
it to be done or to begin or conclude?  Begin.  In general, if districts are looking for 
flexibility and a state sends in a waiver to the Department of Education, how long does 
that process take?  Did they have timelines?     

 The current waivers that are in place are for the process now.  And when this new process 
begins does that mean those two tribes resubmit waivers?  Yes, they will have to submit 
new waivers in compliance with Section 1111.  With that in mind do they need to go 
through the process again of seeking the stakeholder input into the waiver process?  That 
is something that needs to be looked into.  They should get stakeholder input.   

 Authorized local school board but what is that definition?  The Tribe is the governing 
body.  Some Tribe through their Tribal code can authorize authority to their school 
board.    

 To understand and moving forward on this and how it will affect the two tribes who have 
already submitted plans for waivers, was the process under NCLB actually a request for a 
waiver from the Bureau?  Or is it still that the Tribes waived and had submitted a plan?  
If it’s still the Tribe that waives they shouldn’t have to do another one of those.  They 
should only have to resubmit a plan concurrent with the new law.     

 
The Facilitator went over the next steps for the waivers subcommittee prior to the December 
meeting: 

1. Revise the process based on Committee input and sent draft to BIE to provide a response 
on the next scheduled call; and  

2. Work on the steps around technical assistance to reaffirm the key questions, and develop 
the next version to be shared with the full Committee in December    

 
The Facilitator asked the Committee if the waivers subcommittee is on the right track thus far; 
there was no dissent on the process from the Committee.   
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A Committee member asked if there is a transcription of the meetings (word for word) other than 
the meeting summary to capture the consensus of the Committee on what was proposed/agreed 
upon so that 10/15-years down the line, that information will be available.  Also agree that after a 
caucus, the consensus of the Committee be reiterated for the record.  The Facilitator reminded 
the Committee that every decision resulting from a caucus is not agreed upon by the full 
Committee because some Committee members are excluded.  But/and it doesn’t mean those 
should not be memorialized.   The Facilitator asked the Committee if discussions should be 
memorialized in Tribal caucus; all Committee members agreed.  The next question asked is if 
there is any dissent with using the recorder in the caucus and having it transcribed; all Committee 
members agreed.   
 
 
Non Federal Committee Members Caucus 
Non Federal Committee members called a caucus to include a Federal Committee member 
representing a Bureau school with selected members of the public.     
 
 
Assessments Subcommittee Report 
Committee member Frank No Runner started off with a statement to the Committee:  The 
schools that receive state supplement funding, is there a way that we can provide language in the 
regulation so the state won’t have to disaggregate our data?  In our state we’re required to take 
their assessment and our data is not disaggregated by the state department of education.  With 
accreditation every five-years for advanced education the school is required to provide data from 
our assessments, including the state assessment taken every year.  They are looking for a 
comparison of that data within a district, within a state and at a national level.  We had to prepare 
data from then and received a low rating by comparing schools in the Rocky Mountain Region.  
We were unable to pull data on a national level as it does not exist.  The Bureau can only provide 
data for the last two-years but the need is for five-years.  Advanced education will be back in 
2020 and want to see the trend data for the last five-years.  The assessments language is going to 
affect our school, how are we going to be able to compare data within our BIE schools?  Let’s 
find a way to use similar assessments so we can compare each other’s and focus on growth.       
 
Jeffrey Hamley, Bureau of Indian Education provided an overview of the subcommittee’s work 
on the two-column document and went through to make appropriate changes, added 
recommendations and additional questions, while preserving the original comments.  The 
assessments subcommittee’s work is reflected in Appendix M.  In addition to the presentation, 
the following points were made: 

- Changing the term state to BIE and would apply to the other sections; 
- There are a lot of circular references and the regulation needs to ensure those are clarified 

and preserve those if required;     
- Native language or program was added.  The biggest issue for Native language that if it’s 

an oral language assessment has never been developed and gone through peer review;   
- The BIE has two native language specialist that was created in the reorganization and $2 

million in grants have been awarded; and 
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- The BIE will pull guidance together on the 1% cap as there are still outstanding questions 
on this topic on if there are penalties, how that is factored in, etc., as people want 
answers.  The Bureau as a whole is over the 1% cap. 

 
Committee members had the following questions and comments on the assessments 
subcommittee report: 

 If we move to a one standard accountability system, will the Bureau relook at the 
potential MOA with advanced education?   It’s not based on standards or accountability 
system were using, it’s just if the Bureau wants to enter into and SEA relationship.  
Advanced education has expanded their services into a new area and they are working on 
an SEA relationship with several states.  The Bureau wanted to see how robust there 
school improvement initiative was.  We need to get leadership on board and will be 
beneficial for consideration but costly.   

 Would it be appropriate for us to get consensus on the use of BIE instead of the state in 
the regulations?  That would be something that someone could just actually go through 
and amend all parts?     

 
The Facilitator asked the Committee is there consensus around replace the phrase state with BIE; 
the Committee was in consensus.   
 

 As for as Ojibwa is concerned with the immersion efforts, there is both an oral approach 
that some elders are promoting and two that are adding the written dimension.  We’re 
getting better results with the oral approach but at some point they have to add that other 
dimension.  I have lots of questions about that, really concerned about how our 
immersion schools are going to get together and work on that assessment.  It’s a lengthy 
and timely process.  The question here, when you put it in the box of accountability then 
its meeting a new standard and it has to meet these Federal requirements as being valid 
and reliable for peer review and that’s the challenge.   

 Would like to echo my concern with Tribal languages in the schools and looking at the 
reading and writing assessments and things of that nature.  Among the Ojibwa we have 
not agreed on how we’re going to write our language and there are the dialytic 
differences within communities.  We brought it up in the standards subcommittee and 
wrote in there that for immersion school purposes that we look at the standards to 
addressing reading and writing and how those can be accommodated for those Tribes that 
don’t have written languages.   

 If you put it into the regulation it’s a sensitive subject within our Tribe with the when, 
how, and who should teach it?  Currently in the BIE system what is the level of funding 
to support languages.  Would your ISEP funding support it?  There is an ISEP category 
and was called LEP.  When a school checks that a student is LEP in NASIS there is 
funding available.  That money could be used to support Native language or to use to 
support English language proficiency.  When you get that money your supposed to have a 
program to address the two different needs. 

 Some schools may use Title VI funding to supplement language which is Department of 
Education funding.  At some point there may be a subcommittee to look over those 
concerns on native language / language organizations as a starting point.  There’s a 
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contract that the Bureau has with someone doing something with native language and we 
told them we don’t want them at the schools because the level of communication was not 
there.  That was a disrespect on our Tribes perspective.  I would love to meet with them 
eventually but it should be approached in a different manner.  I don’t know if other 
schools will have the same contractor to evaluate their language system.   

 As the Navajo Nation put their Native language program they did try to put together an 
oral proficiency and became a real big debate on actual conversational Navajo into 3rd 
grade level Navajo.  It took a couple of years to finally decide how that will look and was 
disseminated into the schools last year.  When the results came back, it didn’t reflect 
what they expected.  They want to start over on where these levels of proficiency exist in 
language.  It does come to a level of can you hold a conversation and that level you need 
a certified teachers.  We didn’t have certified teachers who could agree on the dialect to 
teach.  They agreed on a book but speaking had a different dialect and there were a lot of 
issue with that.     

 Within our recommendations its important we suggest parses out the Native language and 
EL situation with ISEP because you can have a student learning their Native language 
and is a English learner and your only funded once for them.  It’s confusing when you do 
the ISEP on them and should be two separate items.  Title VI has an incredible limit on 
what you can spend those funds on with a small amount that can be spent on personnel.  
When we’re thinking on regulations around this it will be important to think about what 
the BIE is putting forth as a standardize option and what the process would be for Tribes 
who submits a waiver and if there trying to get that waiver as an immersion option, what 
would that be.  

 We just received a grant on language and it takes a different approach it terms of 
gathering date from the elders and the communities who still speak the language and 
putting together different teaching methods to reestablish the language in the homes.  
Language is an individual decision not only for the tribe but even within the tribe with 
different dialects, etc.  I would hate to put more regulation on how a tribe implements a 
language program.  If we touch on it, it should open up the doors for equal access.  The 
big recommendation is if Indian Affairs and BIE is serious about it they should put real 
funding behind it.  

 Something that may be an interest to the Committee is that Hawaii operates several native 
language immersion schools and submitted for peer review written assessments for 
reading and language arts and mathematics that you might find interesting.  Hawaii is not 
bog down by the Federal government; it’s more of a state relationship.     

 How will their achievement be captured (exception for advanced math in middle school)?  
Those are the students that are showing your advanced level of kids; if your waiving 
them from the 8th grade assessment, how will that look with the accountability with that 
group of students?  If they take a different assessment, how will that be factored in?  
Would they be the 5% who didn’t test?  That’s something to think about when we’re 
talking about the accountability workbook.  You still have to be able to capture that so 
what will that look like for those advanced 8th graders?   

 This is going to be important to align with standards to create a definition on significantly 
cognitive disabled / each state defines their own definition.  Action item for Education to 
pull definition off of current state plans on special education.   
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 My frustration with special education for SD is; there hasn’t been any level of real 
technical assistance from BIE in terms of Tribal grant schools.  There’s application of 
special education policy that when you look for answers there’s the application for 
Federal funding and we should follow Federal policy but there is also the interpretation is 
not in compliant with our reservation; a big void for those schools in SD.  

 I know were talking K-12 primarily.  In other states when they have a language speaking 
community, do they do any preschool assessments, Kindergarten assessments, or is it 
done in Kindergarten roundup?  I know the Bureau supports a lot of pre-K educational 
activities and wondered if this couldn’t be a general recommendation that they may 
consider that activity prior to Kindergarten.  The FACE program does not have any 
language assessments per say but many of our programs do an oral test for the kids.        

 I had a question of the wording on Secretary approval.  We’ll flag this and sort through 
as we work on the waiver process.   

 Navajo got their waiver and it’s in place.  There still not considered an SEA at that point?  
The BIE has had many meetings with them as that is what they wanted to be but it was 
explained to the Navajo Nation it would require Congressional action and Interior did 
not have the authority to make them an SEA.       

 On 2I where you say this doesn’t apply to BIE on deferral.  I think you’re reading it 
wrong if we’re saying the BIE is the state.  That means the BIE can suspend the 
administration but not the development of assessments for a year unless they give us that 
amount of money which there not.  This is the independent authority for the Department 
of Education that they can exercise.  The BIE can defer the assessments and will need to 
be worked out between Interior and the Department of Education.    

 We use the accountability system from the states, so is this kind of the same thing with 
special education.  Which one supersedes?  The BIE will need to review further.    

 In 25 CFR BIE indicates the number of instruction hours per grade that we’re mandated 
to have, so I’m assuming that the expressed as a percentage means you can’t exceed a 
ratio X over whatever that amount of hours for the school year for each grade.  We 
probably need to reference that.     

 Question on 2J on adaptive assessments, I’m seeking clarity for the recommendation for 
NWEA or PARCC as opposed to others?  These were a couple of examples and not 
specific recommendations.     

 I made a note when you were speaking about the one issue with the states being able to 
opt out of the Federal override.  When you’re looking at that please keep in mind we need 
to create an environment for Tribal education that’s in the least restrictive environment.  
If the states have that option to opt out, we should probably not create a more restrictive 
environment for Tribes by not having that option.  Or else our kids could attend a public 
school.  The Bureau will research guidance that is available.    

 Can we clarify the difference between the Secretary of the Interior and the Secretary of 
Education every time the term is used?      

 
The Facilitator went over the next steps for the assessments subcommittee prior to the December 
meeting: 

1. BIE can make the two changes around using BIE in lieu of state with keeping in mind the 
context of state and specific on which Secretary is referenced; and 
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2. A list of action items to follow up on and report to the subcommittee for further 
deliberations in preparation for the December meeting. 

 
 
Accountability Subcommittee Report 
Committee member Lora Braucher provided an overview of the subcommittee’s work with the 
following statements made: 

- Going through the notes on Section 1111, the draft Part 30 side-by-side and determining 
what needs further clarification; 

- Each subcommittee report affects the accountability subcommittee, as well as the more 
the Committee learns impacts the work of each subcommittee; 

- Started a very small list of recommendations to continue the work on;  
- Need to review the NIEA document for consideration; 
- There was some confusion on the N-size and schools not being accountable in the chart 

presented in the N-size presentation referencing the data from Arizona.  If there counted 
in the accountability equation but not accountable to that subgroup is there any 
mechanism for that to be still accountable;  

- There was clarification on the 95% testing, anything under the 95% with the additional 
percentage that is not tested will be non-proficient and will still negatively impact your 
accountability; and  

- Challenge of long term goals and we looked at examples of states that had goals for 5-
years, 10-years, and 15-years.  How do you decide what that long term goal is?  How do 
you determine what that goal should look like if we really don’t have good data to know 
where we are?  What data do you use and how long do you think it will take us to get 
there.  Need a picture of where we are. 

 
Committee members had the following questions and comments on the accountability 
subcommittee report: 

 Everything that we’re doing is connected, for our next meeting it might be really 
important to have big post-it to identify impacts so when we talk about things what 
impact does that have on accountability to keep a running list and each subcommittee can 
be responsible of keeping track to map out.      

 Students that start in one school and left that school, what factors do we use there to 
determine the period of time of who gets the score?  When the states calculate the 
determination they have to calculate the FAY (full academic year).   

 I want to add that Deb said that states have two N-sizes, one for accountability and one 
for reporting so that is something to be considered as well.   

 If I have a student that comes from another school starts and finishes the school year, 
gains credit and goes to a boarding school for a year then transfer to public school for 
their last year.  In the Bureau system, it will reflect that student didn’t finish high school 
because there is not a sharing of information which isn’t a fair assessment.  It’s up to us 
at the school level to update the registrar of tracking and recording the information.    

 The Committee wants to make sound recommendations and being educated on the data to 
know where we are at (for long-term goals).  At the Committee level how are we able to 
make a good recommendation if we can’t see the data to know where we are at to even 
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make recommendations on long-term goals?  The states had their data of where their 
students are and we do not.  The states knew exactly where their students were in 
proficiency or testing to have realistic long-term goals.  What is realistic and where are 
we as a system to the best of our knowledge?  To be able to get some of that data would 
be so helpful.   

 We have calculations in Mississippi and in NASIS there are two different ways to pull 
the graduation based on the national governors council definition and the DOE, which 
one is the Bureau looking at, which formula for graduation rates?  We have a way to look 
at how our states calculate graduation rates.  If someone transfers to another school that 
doesn’t count against the school in the graduation calculation if 4-years later it shows 
they transferred to another school.    When we look in the computer and things don’t 
match up, it’s a constant discussion in our location of what our graduation rate is and how 
it’s calculated.   

 I agree with what you had to say with regards to understanding how that (graduation 
rates) are calculated because it does have that impact on the report card and I think clarity 
is important.  I too respectfully disagree about the resources that are available to Bureau 
schools as compared to states.  The states have experts that not only have data but they 
came as experts in their field of whether it be special education, psychometrics, and I 
understand of not getting the data between now and the next meeting but I don’t think its 
an unrealistic expectation to ask for that information.  It clearly illustrations the tension 
and frustration in that Tribal schools experience when they ask for technical assistance 
and it’s either denied or is given no response such as this you gave a few minutes ago 
(long-term goal data).  I respectfully disagree about that.  A clear list of the request for 
the next meeting to go through the DFO to the Director. 

 With the waiver we don’t necessarily have a narrative.  Can we ask the Facilitator to draft 
up regulations that we set up here on the waiver process and finalize something in two 
weeks and spend some time on it?   

 We meet earlier today and discussed of how we define standards.  That’s like drawing the 
picture to say let’s put to the test there is one single assessment for BIE, how does it look, 
what are the pros/cons, what do we need to be aware of.  If we’re going to draft a general 
set of standards how’s that really going to look, will it be general enough that it doesn’t 
exclude anybody.  How are we going to touch on language in the right way so it doesn’t 
constrain resources?  Were done with 6-days and we have 6 more to go, whether they’re 
face-to-face or the Committee says we’re appointed for two-years these are very 
important topics and realistic were not going to be done within 12-months, maybe 18-
months.  It’s worth taking the time to look at those things even though it’s not what we’re 
called out to do but if the Committee sees some other things, if we pulled out Navajo’s 
sheet on accountability and talked about it and see what they are doing good/bad, those 
things should be taken into consideration.  What’s a realistic timeframe, what’s a realistic 
operating budget for this process, and what do we really need to make these decisions on 
regulations.  Were still at a point of having a lot of questions, we have more questions 
than we did in Billings (MT) a month ago.     

 In accountability, it was difficult for us to really try to say were going to hold these 
schools accountable for this when we didn’t have any of that data because it’s like were 
being asked to hold up a measuring tape just in the air, there is nothing to measure from.  
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There is a lot of meaning behind knowing how were really going to meet the unique 
needs of all these students.  Realistically the time, some of the information we need to 
base these decisions on are important.  It’s disappointing and frustrating to sit here and 
then be told that we don’t need that piece.     

 This committee is expressing themselves in a way to feel like there’s no negotiation being 
done.  This Committee was put together after a long period of time and we haven’t had 
that time to work together like the Federal folks and it’s hard when you don’t have much 
time to comprehend everything.  We just want an opportunity to be able to speak up and 
provide our perspective.  When it’s all over, like it or not were going to get credit for it, 
whether it’s right or it’s wrong.  Everyone wants to be heard.   

 In the area of science I learned on Monday that the common core science is assess but not 
necessarily counted right now, under the old standards.  The subcommittee discussed if 
we want to keep it that way because other subcommittee members indicated there are a 
lot of areas that have certified science teachers.  Are we going to keep it that way?  Are 
we going to keep that were going to test in that area but the score is not counted?  If that’s 
the case Tribal schools and state may want that test.  Is there a need for a waiver if they 
want the science to be included?  In the waiver for Miccosukee they did request science 
be counted.  If it’s not counted in the Secretary’s accountability system and a governing 
Tribe wanted to include, they would submit a waiver.     

 At present, schools are using ACT and SAT.  Why can it not be your best score counted 
versus the one score that you take so we can compare with everyone else?  I have a 
granddaughter that has taken it 5-times and every time she takes it, she’s increased her 
score.  The reason being is because she takes the subject area that is needed to get the 
higher score.  She doesn’t take trig until it’s her junior or senior year.  Why can it not be 
counted then and why does it have to be counted the one time?   

 The recommendation is the general sediment if I create something I would want the 
resources to create a culturally sensitive, effective standard based assessment for my tribe 
that had everything in mind.  Also like to have the ability to waive certain rights without 
losing Federal funding.  But I also understand how do we get to the point where you want 
to hold people accountable like the BIE Director said we want a standard equivalent to 
the states.  There’s a vested interest in terms of these are our schools we are willing to 
send our children to.  But I wish the relationship; there’s this constant feeling that we 
(Federal) can’t do that or maybe not.  I wish in the kinder gentle way the BIA can come 
together and say it’s different now, we respect the tribes, we want to hear what you have 
to say, we want to try to make this work, but it seems like it’s not.     

 During our caucus meeting we came to a consensus with those who were in the meeting 
that we don’t believe that looking at the definitions of regulations on assessments and 
accountability is outside the scope of this group and moving forward we would like to 
make time and resources available for us to do that.    

 The accountability system is to hold schools accountable but also to streamline resources 
and support.  And you don’t put science and we all know as an area that is truly needed 
improvement in our schools.  If we test it but don’t make it part of our accountability 
system, than I feel like were saying we don’t need to funnel resources and support in than 
area.   
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 This could be a win-win situation.  The plan hasn’t been developed yet, the research, the 
information as were looking at a lot of these things it still needs to take place.  Having us 
want to be more educated to be thoughtful and the Committee feel responsible to make 
sound recommendations.  In the end game it will be very beneficial for the BIE and the 
Secretary for creating their plan.  I understand the lack of capacity for the items being 
requested especially the timeframe being matched to them.   

 
The Facilitator provided the Committee an observation in a multi-partial way, as you negotiate 
with one another it’s the concept around being hard on those issues, getting that information that 
you need to do that and respecting the limitations of others and looking for ways to solve 
collectively those limitations could be.  That’s an important piece here as we think about what 
you all need to be fully informed as a Committee to make draft regulations, to make draft 
recommendations and I heard BIE say as we get specific questions they will go to the Director of 
BIE to resource how they will be given to the Committee.  There’s a big question on what’s the 
amount of time it takes for that to happen but it’s a BIE issue to sort through.    
 
The Facilitator went over the next steps for the accountability subcommittee prior to the 
December meeting: 

1. Continue to revise draft recommendations and add to the list of questions; 
2. Review NIEA suggestions and how to build into ideas;  
3. Ask Deb to share with the subcommittee a crosswalk of 3 state plans to see how they 

identified indicators and other elements of the accountability systems; and 
4. Schedule the next call.   

 
 
Call to Public for Public Comments 
Comment from Dr. Bordeaux:  

Just one small comment when your drafting the standards for reading, math and science, I 
would suggest you take a look at what is in a website:  www.acts-tribal.org and under 
resources there is a set of standards from the creating scared places for children project 
that is just going from K-3 in reading but I have a whole booklet which is probably a foot 
long at least for almost all content areas.  It includes content standards with resources and 
suggested ways of implementation.  And we professed at the time we did that project 
with the Department of Education that it is culturally relevant.  It will give you an 
opportunity to take a look at it.     

 
Comment from Deborah Bordeaux: 

I couldn’t hear the full conversation around Native languages but I did hear Dr. Hamley 
talk about peer review and I don’t know if it fits in what’s going on with what’s there but 
I just think that it’s important to encourage and support Tribes in the development of their 
languages.  And I know that this assessment is intended for math, reading, language arts, 
this type of stuff and science, but I hope that we can encourage the support for Native 
language, especially from an oral perspective.  Our people are more oral communicators 
than they were of being written and so it’s just not always there; to have that oral 
perspective and if it isn’t written than we need to work together and develop so it’s 
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universal to our people so that we can have something like that.  I felt discourage after the 
conversations so I just would encourage that we try to stay focus on positive and move 
forward on something.  One more thing, in the future get microphones so people can hear 
what’s going on.         

 
 
Planning for Meeting 3    
The Facilitator asked the Committee for clarification on the following to plan for meeting 3: 

- Setting time aside on Monday to reconvene subcommittee work prior to the start of the 
public meeting with travel implications on Sunday; 

- Materials and resources required to provide inform recommendations around the 
definitions of standards, assessments and accountability systems to include in the 
Committee’s report within the scope of the work and acknowledging those areas that are 
outside the scope of the work;  

- Communication to the public on the work of the Committee and following the guidelines 
as outlined in the operating protocols by either a press release or from an individual 
Committee experience;   

- Timeline on a package of proposals from each subcommittee to deliberate with the full 
Committee for tentative consensus and crosswalk to align the work towards a final 
consensus for January 2019 meeting;  

- Understand examples of standards and common core from the states of Arizona, New 
Mexico, Washington, and South Dakota;  

- Possible presentation on the various accountability systems used: PARCC, Smarter 
Balance, and NWEA (has not been peer reviewed), and NIEA has indicted what is being 
used by each state the Bureau schools are located;  

- Deb to provide data for the N-size chart and provide a presentation on the ins/outs of 
those state accountability systems for the full Committee; and  

- Share information on graduation rates with requirements, explanation on a 5-year cohort 
consideration, and include the current regulation in the December packet.     

 
The Facilitator asked the Committee for consensus on the following: 

- Topics for the December meeting; all but one had consensus as there was no dissent; 
- Subcommittee calls for deliberation with technical experts who are welcomed to share 

their expertise, open to observers by invitation with ground rules to minimize disruption 
of the work; all were in consensus; and    

- To have a caucus of the Tribal Committee members at the end of each meeting day with 
context, when appropriate, to invite the Federal Committee members to join the caucus; 
all but one had consensus as there was no dissent.   

 
 
Action Items 
The Facilitator reviewed the action items that emerged from the meeting presentations and 
discussions, and added clarification.  See Appendix N for the list of the Committee’s action 
items.   
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The Facilitator went over the accomplishments of the Committee during meeting #2: 
- Clarifying the purpose of the Committee to develop draft regulations and provide 

recommendations related to standards, assessments and accountability system; 
- Reached consensus on meeting #1 summary; 
- Learned about N-size and how it’s determined by states for accountability as well as for 

reporting and has to have statistical validity and protect personal information; 
- Reached consensus on a uniform set of standards; 
- Reached consensus on edits to the draft regulations by replacing state with BIE, and 

using Secretary of the Interior instead of Secretary; 
- Begun deliberations on the sections of standards, assessments and accountability, and 

started identifying those key topics related to definitions; and 
- Agreed on Committee deliberations for subcommittee tasks. 

 
 
Adjourn 
 
Committee member Lucinda Campbell provided the closing prayer to thank everyone to work as 
one and for safe travels.  Sue Bement, DFO adjourn the meeting.      
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Attachments 
 
Appendix A – Attendees 
Appendix B – BIE Director Dearman’s Presentation 
Appendix C – Section 8204 and Committee’s Task 
Appendix D – Report Outline 
Appendix E – Standards Subcommittee Report 
Appendix F – Assessments Subcommittee Report 
Appendix G – Assessments and Accountability System 
Appendix H – Accountability Subcommittee Report 
Appendix I – Waiver Subcommittee Report 
Appendix J – Minimum N-size Requirements under ESSA 
Appendix K – Standards Subcommittee Report on draft Part 30 side-by-side 
Appendix L – Waiver Subcommittee Process 
Appendix M – Assessments Subcommittee Report 
Appendix N – Action Items 
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Appendix A – Attendees 

 
Names  Organization  Attendance 

    Oct 30  Oct 31  Nov 1 

Non‐Federal Committee         
Charles Cuny Jr.  Little Wound School Board  Yes  Yes  Yes 

Dr. Gloria Coats‐Kitsopoulos  Oglala Sioux Tribe  Yes  ‐‐‐  ‐‐‐ 

Sherry Tubby  Mississippi Band of Choctaw Indians  Yes  Yes  Yes 

Ron Etheridge  Cherokee Nation of Oklahoma  Yes  Yes  Yes 

Michael Dabrieo  Santa Clara Pueblo  Yes  Yes  Yes 

Patricia Sandoval  Pueblo of Laguna  Yes  Yes  ‐‐‐ 

Jennifer McLeod  Sault Ste. Marie Tribe of Chippewa  Yes  Yes  Yes 

Dr. Rick St. Germaine  Mille Lacs Band of Ojibwe  Yes  Yes  Yes 

Genevieve J. Jackson  Dine Bi Olta School Board Association, Inc.  Yes  Yes  ‐‐‐ 

Dr. Amy D. McFarland  Chief Leschi Schools  Yes  Yes  Yes 

Frank No Runner  Northern Arapaho Business Council  Yes  Yes  Yes 

Lucinda Campbell  Dine Grant Schools Association  Yes  Yes  Yes 

Tasha Racawan  Navajo Nation  ‐‐‐  ‐‐‐  ‐‐‐ 

Leslie Harper  Leech Lake Band of Ojibwe  ‐‐‐  ‐‐‐  ‐‐‐ 

         
Federal Committee 

Sue Bement  Designated Federal Official  Yes  Yes  Yes 

Jeffrey Hamley  Bureau of Indian Education  Yes  Yes  Yes 

Jimmy Hastings  Bureau of Indian Education  ‐‐‐  ‐‐‐  ‐‐‐ 

Lora Braucher  Bureau of Indian Education  Yes  Yes  Yes 

Brian Quint  Office of the Solicitor  Yes  Yes  Yes 

Sarah Palmer  Facilitator  Yes  Yes  Yes 

         

         
Members of the Public  See the following sign in sheets       
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Appendix B – BIE Director Dearman’s Presentation 
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Appendix C – Section 8204 and Committee Tasks 
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Appendix D – Report Outline 
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Appendix E – Standards Subcommittee Report  
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Appendix F – Assessments Subcommittee Report 
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Appendix G – Assessments and Accountability System 
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Appendix H – Accountability Subcommittee Report 
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Appendix I – Waiver Subcommittee Report
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Appendix J – Minimum N-Size Requirements Under ESSA 
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Appendix K – Standards Subcommittee Report – Draft Part 30 Side-by-Side 
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Appendix L – Waiver Subcommittee Process 
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Appendix M – Assessment Subcommittee Review of Section 1111(B)(2) Assessments   
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Appendix N – Action Items
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